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38 Fed.Cl. 645
United States Court of Federal Claims.

GREAT NORTHERN NEKOOSA

CORPORATION AND

SUBSIDIARIES, Plaintiff,

v.

UNITED STATES, Defendant.

No. 589–89T.
|

Aug. 1, 1997.

Synopsis
Taxpayer brought income tax refund action. Government
moved for partial summary judgment. The Court of Federal
Claims, Horn, J., held that: (1) taxpayer's retention of right to
extract gravel and sand through surface mining disqualified
its contribution of conservation easement for charitable
conservation contribution deduction, and (2) restrictions on
taxpayer and taxpayer's successors regarding surface mining
activities were not granted in perpetuity as required by statute
defining qualified conservation contributions.

Motion granted.

West Headnotes (5)

[1] Statutes Construing together;  harmony

Statutes Superfluousness

In construing statute, courts should attempt
not to interpret provision such that it renders
other provisions of same statute inconsistent,
meaningless, or superfluous.

5 Cases that cite this headnote

[2] Statutes Construing together;  harmony

When reviewing statute, court must construe
each part of statute in connection with all other
sections, so as to produce harmonious whole.

[3] Internal Revenue Control or use by
charity

Gravel and sand which were not exposed to
atmosphere and had soil or other type of
covering were “subsurface minerals” within
meaning of Internal Revenue Code section
placing restrictions on qualified conservation
contribution and, thus, taxpayer's retention of
right to extract gravel and sand through surface
mining disqualified taxpayer's contribution
of conservation easement for charitable
conservation contribution deduction under
section stating that conservation purpose is not
met if donor retains right to extract subsurface
minerals using surface mining. 26 U.S.C.A. §
170(h)(5, 6).

1 Case that cites this headnote

[4] Internal Revenue Control or use by
charity

Tax regulation allowing charitable conservation
contribution deduction for donation of
conservation easement, despite donor's retention
of mining rights, when mining methods are
used that may have limited localized impact on
property, but are not irremediably destructive
of significant conservation interests, does not
permit localized surface mining of qualified
mineral interests, whether or not production
facilities can be concealed, are compatible with
existing topography, or if it is possible to restore
lands to original state. 26 C.F.R. § 1.170A–14(g)
(4).

1 Case that cites this headnote

[5] Internal Revenue Control or use by
charity

Restrictions on donor of conservation easement
and on donor's successors regarding surface
mining activities were not granted in perpetuity
within meaning of statute requiring that, when
basis of conservation contribution is restriction
on use of property, restriction must be granted
in perpetuity and, thus, donor was not entitled
to qualified conservation contribution deduction,
where resource protection plan signed by donor
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was only for period of 20 years. 26 U.S.C.A. §
170(h)(2)(C), (h)(5)(A).

Attorneys and Law Firms

*645  Christopher Kliefoth, McDermott, Will & Emery,
Washington, DC, attorney of record for plaintiff.

George L. Squires, Tax Division, Court of Federal Claims
Section, Department of Justice, *646  Washington, DC, with
whom were Mildred L. Seidman, and the Assistant Attorney
General, attorneys of record for the defendant.

OPINION

HORN, Judge.

The portion of the above-captioned case discussed below is
before the court on defendant's motion for partial summary

judgment,1 pursuant to Rule 56 of the Rules of the United
States Court of Federal Claims (RCFC). Plaintiff, Great
Northern Nekoosa Corporation and Subsidiaries (GNN), filed
a complaint against the United States in this court, which,
among other claims, seeks a refund of federal income taxes for
the 1981 tax year, plus interest. In its claim for refund before
the Internal Revenue Service (IRS), and in its complaint filed
in this court, the plaintiff alleges that it made a charitable
contribution of two conservation easements in favor of the
State of Maine in 1981. Plaintiff, therefore, asserts that it is
entitled to a charitable deduction for the 1981 tax year of “at
least $19,274,000,” which allegedly represents the difference
in the fair market value of the property at issue, before and
after the granting of the conservation easements.

The defendant's motion for partial summary judgment argues
that pursuant to the applicable section of the Internal Revenue
Code (IRC), the two conservation easements conveyed by
the plaintiff to the State of Maine on August 14, 1981, fail
to qualify as charitable contribution deductions because the
plaintiff retained the right to extract subsurface minerals,
including sand and gravel, from the easement lands, using
surface mining methods.

The plaintiff's first response to defendant's argument is that
there are material issues of fact in dispute which make

even partial summary judgment inappropriate.2 The plaintiff

also asserts that the IRC is not necessarily violated simply
because the easements failed to preclude surface mining
on the easement lands; that defendant is wrong to rely
solely on IRC § 170(h)(5); that defendant has ignored IRC
§ 170(h)(6), which defines a “qualified mineral interest;”
that GNN's retained rights to extract sand, gravel, and road
construction materials do not qualify as retention of “qualified
mineral interests” under IRC § 170(h), since they are surface,
and not subsurface minerals; and that as a factual matter,
GNN's limited rights to extract sand, gravel, and construction
minerals only would have limited, localized impact on the
easement lands and, therefore, are not inconsistent with the
conservation purpose of the easements or the relevant statute.

FACTS

The plaintiff is a corporation organized and existing under
the laws of the State of Maine. During 1981, the year
in suit, plaintiff GNN was an integrated, forest products
company. Among plaintiff's holdings were about two million
acres of timberland in northern Maine, which produced
wood, virtually all of which was utilized in plaintiff's two
forest product processing plants in Millinocket and East
Millinocket, Maine. Some of the plaintiff's timberlands
adjoined the east and west branches of the Penobscot
River, Lobster Lake, and Lobster Stream. Those timberlands,
the two forest product processing plants, and a sawmill
constituted a division of *647  the plaintiff referred to as
Great Northern Paper Company, Great Northern Paper, or
Great Northern.

In January 1979, the staff of the Maine Land Use and
Regulation Commission (LURC) proposed special recreation
protection zoning for the corridors of the east and west
branches of the Penobscot River in Maine. Following
an extended public hearing on numerous proposals for
maintaining the special character and recreational value of
the Penobscot waterway, including portions of the east and
west branches of the Penobscot River and associated lakes,
Great Northern requested that LURC defer action on the
staff proposals. LURC agreed to give Great Northern the
opportunity to voluntarily develop a resource protection plan
for the area.

On November 19, 1980, Great Northern submitted to the
State of Maine its draft Resource Protection Plan pertaining
to those lands adjacent to portions of the east and west
branches of the Penobscot River in Maine. The draft plan,
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among other effects, would reserve to plaintiff the right to
construct hydropower facilities, contingent upon obtaining
the necessary permits. On February 6, 1981, the plaintiff
and the State of Maine entered into two Memoranda of
Agreement, each of which recited, in part:

The State and Great Northern acknowledge the existence of
valuable resources on and adjacent to the Penobscot River
[also ‘Lobster Lake and Lobster Stream’ in Ex. 3] and that
the protection of these resources can best be achieved by
carrying out the provisions of this Agreement.

The purpose of this Agreement is to assist in protecting
those resources within a framework of continued use of
the river corridor [also ‘lake and stream corridors' in Ex.
3] for timber harvesting, other traditional uses of the
region's forest lands, and hydroelectric power generation
and transmission.

Subject to fulfillment of the terms of the two Memoranda of
Agreement, the plaintiff agreed to contribute to the State two
“perpetual” conservation easements on several 500 foot wide
tracts, totaling approximately 8,000 acres (3,200 acres and
4,800 acres), in northern Maine. The terms of the 3200 acre
Memorandum of Agreement included the following:

2. ...In order to facilitate recreation management Great
Northern will grant property leases to the State, upon terms
satisfactory to Great Northern and the State within the
Easement Lands in order that administrative structures and
areas as defined in the Deed of Conservation Easement,
may be erected, maintained and utilized.

3. The State recognizes that certain sections of the West
Branch of the Penobscot River as described in paragraph
1 above have potential for hydroelectric development and
that Great Northern intends to make application to the
appropriate state and federal agencies to obtain permission
to build hydroelectric facilities.

4. The State recognizes that the access roads to the West
Branch of the Penobscot River are built and maintained
by Great Northern for the purpose of carrying out forest
and water management activities. The State agrees not to
undertake promotion of the area which will compromise
safe use of the roads for these management activities.

5. Both parties recognize that all rights reserved or retained
by Great Northern in connection with the donation of this
Conservation Easement are and shall remain subject to
applicable requirements, regulations, and laws of state,
federal, and local governmental bodies having jurisdiction,

and that nothing in this Agreement or in the Deed of
conservation Easement will affect or supercede such legal
requirements.

6. Great Northern will propose to the Maine Land Use
Regulation Commission (‘LURC’) a Resources Protection
Plan for the corridor for designation as a Resource Plan
Protection subdistrict. To the extent allowed by law,
notwithstanding anything in paragraph 5, the provisions
of the Resource Protection Plan shall supersede land use
districts and standards adopted by LURC after said plan has
been approved by LURC.

*648  7. Either party may cancel this Agreement at any
time prior to the grant and acceptance of the Conservation
Easement.

The terms of the 4800 acre Memorandum of Agreement
included the following:

2. ...In order to facilitate recreation management Great
Northern will grant property leases to the State, upon terms
satisfactory to Great Northern and the State within the
Easement Lands in order that administrative structures and
areas as defined in the Deed of Conservation Easement,
may be erected, maintained and utilized.

3. The State recognizes that the access roads to the West
Branch of the Penobscot River are built and maintained
by Great Northern for the purpose of carrying out forest
and water management activities. The State agrees not to
undertake promotion of the area which will compromise
safe use of the roads for these management activities.

4. Both parties recognize that all rights reserved or retained
by Great Northern in connection with the donation of this
Conservation Easement are and shall remain subject to
applicable requirements, regulations, and laws of state,
federal, and local governmental bodies having jurisdiction,
and that nothing in this Agreement or in the Deed of
Conservation Easement will affect or supercede such legal
requirements.

5. Great Northern will propose to the Maine Land Use
Regulation Commission (‘LURC’) a resource management
plan for the corridor for designation as a Resource Plan
Protection subdistrict. To the extent allowed by law,
notwithstanding anything in paragraph 4, the provisions
of the Resource Protection Plan shall supercede land use
districts and standards adopted by LURC after said plan has
been approved by LURC.
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6. Either party may cancel this Agreement at any time prior
to the grant and acceptance of the Conservation Easement.

On June 17, 1981, LURC approved Great Northern's
proposed Resource Protection Plan, which became effective
on July 8, 1981. The Resource Protection Plan sets forth its
purpose and objectives as follows:

The purpose of this Resource Protection Plan is to
provide for the continued effective management of the
renewable forest and water resources while recognizing
and protecting the recreational and other natural values of
the East Branch and West Branch of the Penobscot River
and Lobster Lake and Stream.

The objective of the Plan is to ensure a continuous yield
of forest products to support manufacturing facilities, to
protect water quality and quantity for present and potential
uses, including hydroelectric power generation, to provide
for continued recreational uses associated with the river,
lake and stream, and to provide for the continued protection
of the natural character of the areas consistent with the land
use activities proposed in this plan.

The Resource Protection Plan also includes provisions which
contain the following restrictions:

[Section IV] B. Subject to the provisions of paragraphs D
and E, the following uses shall be allowed without a permit
when in conformance with the standards hereinafter set
forth:

* * *

3. Mineral extraction affecting an area of less than three
acres in size for road purposes when in conformance
with the standards in Appendix E;

* * *

[Section IV] D. Subject to the provisions of paragraph E,
the following uses shall be allowed only upon the issuance
of a permit from the Land Use Regulation Commission:

* * *

9. Mineral extraction for road purposes affecting an area
of three acres or more in size;

10. Mineral extraction for road purposes in areas zoned
P–SG or P–FW prior to the Commission's approval of
this Plan, and in that area known as Ripogenus Gorge,
as defined above;

*649  11. Mineral extraction where such activity is
incidental to the construction of a hydroelectric
facility; and

* * *

[Section IV] E. The uses set forth in paragraphs B and D
shall be subject to the following further requirements:

1. Mineral extraction is prohibited in those areas which
were zoned P–WL, except as provided in Section IV,
D, 11, and P–RR prior to the Commission's approval
of this Plan;

2. Filling, grading, draining, dredging or alteration of
water table or level is prohibited in areas zoned P–RR
or P–UA prior to the Commission's approval of this
Plan; and

3. In the area zoned P–RR (Appalachian Trail) prior to
the Commission's approval of this plan, a permit will
be required from the Commission to carry out those
activities described in paragraph B in that area of the
P–RP subdistrict commencing 50 feet from the center
line of Great Northern's land management roads to the
outer bounds of the P–RP subdistrict. In those areas
where the Appalachian Trail traverses existing Great
Northern roads and/or bridges, Great Northern will be
allowed to conduct maintenance activities as provided
in Section 10.07(B) of the Land Use Districts and
Standards dated June 26, 1980.

Moreover, additional restrictions regarding the method of
mineral extraction are set out in Appendix E to the Resource
Protection Plan:

The following requirements shall apply to mineral
extraction activities in the Resource Plan Protection
Subdistrict:

a. No portion of any ground area disturbed by the
extraction activity on a face sloping toward the water,
shall be closer to the normal high water mark of a
flowing or standing body of water than is indicated by
the following table provided, however, no portion of
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such ground area on a back face shall be closer than
50 feet:

* * *

b. Within 250 feet of any water body the extraction
area shall be protected from soil erosion by ditches,
sedimentation basins, dikes, dams, or such other
control devices which are effective in preventing
sediments from being eroded or deposited into
such water body. Any such control device shall be
deemed part of the extraction area for the purpose of
Subsection a, above;

c. No portion of any ground area disturbed by the
extraction activity shall be closer than 250 feet from
any public roadway or 250 feet from any property line
in the absence of the prior written agreement of the
owner of such adjoining property;

d. A natural vegetative screen of not less than 50 feet in
width shall be retained from administrative structures
or areas as defined in the Conservation Easement; and

e. If any mineral extraction operation located within 250
feet of any administrative structure or area as defined
in the Conservation Easement or a facility intended
primarily for public use, excluding privately owned
roads, is to be terminated or suspended for a period
of one year or more, the site shall be rehabilitated by
grading the soil to a slope of 2 horizontal to 1 vertical,
or flatter.

Subsequently, on August 14, 1981, the plaintiff executed two
Deeds of Conservation Easement (“conservation easement”)
in favor of the State of Maine. One conservation easement (the
“3200 acre easement”) covered approximately 3,200 acres
of land along the west branch of the Penobscot River up
to 500 feet from both shorelines. The other conservation
easement (the “4800 acre easement”) covered approximately
4,800 acres of land along the east and west branches of the
Penobscot River up to 500 feet from both shorelines and
a portion of land along Lobster Lake and Lobster Stream.
The two conservation easements each provide for the *650
conveyance of “a perpetual Conservation Easement ... for the
purpose of conserving and utilizing the resources of certain
portions of the Penobscot River ... for the Grantor and the
people of Maine.” Each of these conservation easements
also provide, in pertinent part, that the plaintiff retains the

following rights to extract minerals, including gravel, from
easement lands:

Also excepting and reserving from said Easement the right
to construct and maintain roads (including the extraction
from the Easement Lands of gravel to be used in such
construction and maintenance) as necessary for ingress
and egress between those lands within 50 feet of the
centerline of road rights-of-way in the corridor as excepted
hereinbefore and lands of the Grantor adjacent to the
Easement Lands.

The Conservation Easement conveyed herein consists of
the following covenants and restrictions, which shall apply
to the above described parcels of land subject to the
Conservation Easement:

(1) No residential or commercial structures shall or
may be erected, other than in connection with the
generation or transmission of electricity as mentioned
above, the mining or extraction of sand and gravel,
the harvesting of timber, any recreational management
activity conducted or approved by the Grantee, or
on existing leases which will be subject to state
regulations then in effect. Commercial structures shall
be construed as those structures or facilities unrelated to
recreational management activities as contemplated by
this Conservation Easement; such commercial structures
to include by way of example but not limited to those
erected, installed, designed, or used in connection with a
private business or enterprise, such as a gas station, store,
or boat rental facility.

* * *

The Grantor reserves all its rights in and to and uses of
Easement Lands not inconsistent with the rights, covenants
and restrictions set forth herein including the right to
harvest timber and extract minerals.

Furthermore, the 3200 acre easement stated that the grantor
retains the “right to locate borrow pits and excavate therefrom
material necessary for construction” of hydroelectric and
associated facilities on the land.

In 1990, the Georgia Pacific Corporation purchased plaintiff,
and subsequently sold the timberlands and plants in Maine to
Bowater Corporation (Bowater). From at least 1986 through
1993, GNN, Georgia Pacific, and Bowater and their licensees,
conducted surface mining operations in approximately eight
gravel pits located within the conservation easement lands.



Great Northern Nekoosa Corp. v. U.S., 38 Fed.Cl. 645 (1997)
80 A.F.T.R.2d 97-5723, 97-2 USTC P 50,591

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 6

The plaintiff's consolidated federal income tax return for the
1981 tax year was filed on September 15, 1982, with the
Internal Revenue Service Center, Andover, Massachusetts.
Subsequently, on October 11, 1988, the plaintiff filed a
timely claim for refund for the 1981 tax year, form 1120X,
also with the Internal Revenue Service Center, Andover,
Massachusetts. In its claim for refund for tax year 1981,
plaintiff claims that:

In 1981, taxpayer made a charitable contribution of two
conservation easements in favor of the State of Maine.
Taxpayer is entitled to a charitable deduction of at least
$19,274,000, which represents the difference in the fair
market value of the property subject to the easements
before and after the contribution.

The IRS did not deem the plaintiff's claims allowed or
disallowed within six months of the plaintiff's filing of its
claims for refund. Therefore, the plaintiff filed the above-
captioned case before this court reasserting plaintiff's claims.

DISCUSSION

Summary judgment in this court should be granted only when
there is no genuine issue as to any material fact and the
moving party is entitled to judgment as a matter of law.
RCFC 56 is patterned on Rule 56 of the Federal Rules of
Civil Procedure (Fed.R.Civ.P.) and is similar in language and

effect.3 *651  Both rules provide that summary judgment
“shall be rendered forthwith if the pleadings, depositions,
answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue
as to any material fact and that the moving party is entitled to
a judgment as a matter of law.”

Rule 56(c) provides that in order for a motion for summary
judgment to be granted, the moving party bears the burden of
demonstrating that there are no genuine issues of material fact
and that the moving party is entitled to judgment as a matter of
law. Adickes v. S.H. Kress & Co., 398 U.S. 144, 157, 90 S.Ct.
1598, 1608, 26 L.Ed.2d 142 (1970); Creppel v. United States,
41 F.3d 627, 630–31 (Fed.Cir.1994); Meyers v. Asics Corp.,
974 F.2d 1304, 1306 (Fed.Cir.1992); Rust Communications
Group, Inc. v. United States, 20 Cl.Ct. 392, 394 (1990); Lima
Surgical Assocs., Inc. Voluntary Employees' Beneficiary Ass'n
Plan Trust v. United States, 20 Cl.Ct. 674, 679 (1990), aff'd,
944 F.2d 885 (Fed.Cir.1991). Disputes over facts which are
not outcome determinative under the governing law will not

preclude the entry of summary judgment. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 2510, 91
L.Ed.2d 202 (1986). Summary judgment, however, will not
be granted if “the dispute about a material fact is ‘genuine,’
that is, if the evidence is such that a reasonable jury [trier of
fact] could return a verdict for the nonmoving party.” Id.; see
also Uniq Computer Corp. v. United States, 20 Cl.Ct. 222,
228–29 (1990).

When reaching a summary judgment determination, the
judge's function is not to weigh the evidence, but to determine
whether there is a genuine issue for trial. Anderson v. Liberty
Lobby, Inc., 477 U.S. at 249, 106 S.Ct. at 2510–11; see,
e.g., Cloutier v. United States, 19 Cl.Ct. 326, 328 (1990),
aff'd without op., 937 F.2d 622 (Fed.Cir.1991). The judge
must determine whether the evidence presents a disagreement
sufficient to require submission to fact finding, or whether the
issues presented are so one-sided that one party must prevail
as a matter of law. Anderson v. Liberty Lobby, Inc., 477 U.S. at
250–52, 106 S.Ct. at 2511–12. When the record could not lead
a rational trier of fact to find for the nonmoving party, there
is no genuine issue for trial, and the motion must be granted.
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.
574, 587, 106 S.Ct. 1348, 1356, 89 L.Ed.2d 538 (1986). Stated
otherwise, if the nonmoving party cannot present the evidence
to support its case under any scenario, then there should be
no need for the parties to undertake the time and expense of
a trial, and the moving party should prevail without further
proceedings.

If, however, the nonmoving party produces sufficient
evidence to raise a question as to the outcome of the case,
then the motion for summary judgment should be denied.
Any doubt over factual issues must be resolved in favor of
the party opposing summary judgment, to whom the benefit
of all presumptions and inferences runs. Id.; see also Litton
Indus. Prods., Inc. v. Solid State Sys. Corp., 755 F.2d 158,
163 (Fed.Cir.1985); H.F. Allen Orchards v. United States, 749
F.2d 1571, 1574 (Fed.Cir.1984), cert. denied, 474 U.S. 818,
106 S.Ct. 64, 88 L.Ed.2d 52 (1985).

The initial burden on the party moving for summary
judgment, to produce evidence showing the absence of a
genuine issue of material fact, may be discharged if the
moving party can demonstrate that there is an absence of
evidence to support the nonmoving party's case. Celotex
Corp. v. Catrett, 477 U.S. 317, 325, 106 S.Ct. 2548, 2553–
54, 91 L.Ed.2d 265 (1986); see also Lima Surgical Assocs.,
20 Cl.Ct. at 679. If the moving party makes such a showing,
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the burden then shifts to the nonmoving party to demonstrate
that a genuine factual dispute exists by presenting evidence
which establishes the existence of an element of its case upon
which it bears the burden of proof. Celotex Corp. v. Catrett,
477 U.S. at 322, 106 S.Ct. at 2552; Lima Surgical Assocs., 20
Cl.Ct. at 679.

Pursuant to Rule 56, the motion for summary judgment
may succeed, whether or not *652  accompanied by
affidavits and/or other documentary evidence in addition
to the pleadings already on file. Celotex Corp. v. Catrett,
477 U.S. at 324, 106 S.Ct. at 2553. Generally, however,
in order to prevail, the nonmoving party will need to go
beyond the pleadings, by use of evidence such as affidavits,
depositions, answers to interrogatories, and admissions, in
order to demonstrate that a genuine issue for trial exists. Id.

Even if both parties argue in favor of summary judgment and
allege an absence of genuine issues of material fact, however,
the court is not relieved of its responsibility to determine the
appropriateness of summary disposition in the particular case.
Prineville Sawmill Co. v. United States, 859 F.2d 905, 911
(Fed.Cir.1988) (citing Mingus Constructors, Inc. v. United
States, 812 F.2d 1387, 1391 (Fed.Cir.1987)). “[S]imply
because both parties moved for summary judgment, it does
not follow that summary judgment should be granted one or
the other.” LewRon Television, Inc. v. D.H. Overmyer Leasing
Co., 401 F.2d 689, 692 (4th Cir.1968), cert. denied, 393 U.S.
1083, 89 S.Ct. 866, 21 L.Ed.2d 776 (1969); see also Levine v.
Fairleigh Dickinson Univ., 646 F.2d 825, 833 (3d Cir.1981);
Home Ins. Co. v. Aetna Casualty & Sur. Co., 528 F.2d 1388,
1390 (2d Cir.1976). Cross-motions are no more than a claim
by each party that it alone is entitled to summary judgment.
The making of such inherently contradictory claims, however,
does not establish that if one is rejected the other is necessarily
justified. Rains v. Cascade Indus., Inc., 402 F.2d 241, 245
(3d Cir.1968); Bataco Indus., Inc. v. United States, 29 Fed.Cl.
318, 322 (1993), aff'd, 31 F.3d 1176 (Fed.Cir.1994). The court
must evaluate each party's motion on its own merit, taking
care to draw all reasonable inferences against the party whose
motion is under consideration. Mingus Constructors, Inc.,
812 F.2d at 1391.

After an examination of the record and parties' pleadings
in the above-captioned case, this court determines that no
genuine issues of material fact exist with regard to the
charitable contribution issues raised in defendant's motion for
partial summary judgment. Therefore, this case is ripe for
partial summary disposition.

The statutory scheme in section 170 of Title 26 of the
United States Code provides for a tax deduction for charitable
contributions. “Charitable contribution” is defined in section
170(a) of Title 26 of the United States Code. 26 U.S.C.
§ 170(a) (1976 & Supp. V 1981). When a charitable
contribution is in the form of a partial interest in property,
a deduction will be denied pursuant to 26 U.S.C. § 170(f)
(3)(A), unless it qualifies under one of three exceptions
pursuant to 26 U.S.C. § 170(f)(3)(B), the last of which is
a “qualified conservation contribution,” 26 U.S.C. § 170(f)
(3)(B)(iii). A qualified conservation contribution is defined
as “a contribution ... of a qualified real property interest,
... to a qualified organization, exclusively for conservation
purposes.” 26 U.S.C. § 170(h)(1). The parties have stipulated,
for the purposes of the instant partial motion for summary
judgment, that the first two requirements have been met by the
plaintiff in the instant case. The defendant, however, argues
that the plaintiff has not made a contribution “exclusively
for conservation purposes,” pursuant to 26 U.S.C. § 170(h)
(1)(C). The term “exclusively for conservation purposes,”
is defined in 26 U.S.C. § 170(h)(5), and requires that
a contribution, exclusively for conservation purposes, be
protected “in perpetuity,” 26 U.S.C. § 170(h)(5)(A), and
must contain a prohibition on the right to extract or remove
minerals by any surface mining method, when a “qualified
mineral interest” has been retained, 26 U.S.C. § 170(h)(5)
(B). Furthermore, 26 U.S.C. § 170(h)(6) defines “qualified
mineral interest” as “the right to access” “subsurface oil, gas,
or other minerals.”

Specifically, the language of 26 U.S.C. § 170 addresses
charitable contributions and gifts. The introductory section,
26 U.S.C. § 170(a)(1), states:

(a) Allowance of deduction

(1) General rule

There shall be allowed as a deduction any charitable
contribution (as defined in subsection (c)) payment of
which is made within the taxable year. A charitable
contribution shall be allowable as a deduction only if
verified under regulations prescribed by the Secretary.

*653  26 U.S.C. § 170(a)(1). Furthermore, 26 U.S.C. §
170(c)(1) defines “charitable contribution,” in pertinent part,
as follows:

(c) Charitable contribution defined
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For purposes of this section, the term “charitable
contribution” means a contribution or gift to or for the use
of—

(1) A State, a possession of the United States, or any
political subdivision of any of the foregoing, or the
United States or the District of Columbia, but only if
the contribution or gift is made for exclusively public
purposes.

26 U.S.C. § 170(c)(1). Although 26 U.S.C. § 170(f)(3)
(A) denies a charitable deduction when the underlying
contribution is in the form of a partial interest in property,
26 U.S.C. § 170(f)(3)(B)(iii) provides an exception for
contributions of partial interests in property when they qualify
as a “qualified conservation contribution.” The pertinent
portions of 26 U.S.C. § 170(f)(3) state the following:

(3) Denial of deduction in case of certain contributions
of partial interests in property

(A) In general

In the case of a contribution (not made by a transfer in
trust) of an interest in property which consists of less
than the taxpayer's entire interest in such property, a
deduction shall be allowed under this section only to the
extent that the value of the interest contributed would
be allowable as a deduction under this section if such
interest had been transferred in trust. For purposes of this
subparagraph, a contribution by a taxpayer of the right
to use property shall be treated as a contribution of less
than the taxpayer's entire interest in such property.

(B) Exceptions

Subparagraph (A) shall not apply to—

(i) a contribution of a remainder interest in a personal
residence or farm.

(ii) a contribution of an undivided portion of the
taxpayer's entire interest in property, and

(iii) a qualified conservation contribution.
26 U.S.C. § 170(f)(3).

The term “qualified conservation contribution” as used in
section 170(f)(3)(B)(iii) is defined in 26 U.S.C. § 170(h):

(h) Qualified conservation contribution

(1) In general

For purposes of subsection (f)(3)(B)(iii), the
term “qualified conservation contribution” means a
contribution—

(A) of a qualified real property interest

(B) to a qualified organization,

(C) exclusively for conservation purposes.

(2) Qualified real property interest

For purposes of this subsection, the term “qualified real
property interest” means any of the following interests
in real property:

(A) the entire interest of the donor other than a
qualified mineral interest,

(B) a remainder interest, and

(C) a restriction (granted in perpetuity) on the use
which may be made of the real property.

(3) Qualified organization

For purposes of paragraph (1), the term “qualified
organization” means an organization which—

(A) is described in clause (v) or (vi) of subsection (b)
(1)(A), or

(B) is described in section 501(c)(3) and—

(i) meets the requirements of section 509(a)(2), or

(ii) meets the requirements of section 509(a)(3)
and is controlled by an organization described in
subparagraph (A) or in clause (i) of this subparagraph.

(4) Conservation purpose defined

(A) In general

For purposes of this subsection, the term “conservation
purpose” means—

(i) the preservation of land areas for outdoor
recreation by, or the education of, the general public,

*654  (ii) the protection of a relatively natural habitat
of fish, wildlife, or plants, or similar ecosystem,
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(iii) the preservation of open space (including
farmland and forest land) where such preservation is
—

(I) for the scenic enjoyment of the general public, or

(II) pursuant to a clearly delineated Federal, State, or
local governmental conservation policy,

and will yield a significant public benefit, or

(iv) the preservation of an historically important land
area or a certified historic structure.

* * *

(5) Exclusively for conservation purposes

For the purposes of this subsection—

(A) Conservation purpose must be protected

A contribution shall not be treated as exclusively
for conservation purposes unless the conservation
purpose is protected in perpetuity.

(B) No surface mining permitted

In the case of a contribution of any interest where
there is a retention of a qualified mineral interest,
subparagraph (A) shall not be treated as met if at any
time there may be extraction or removal of minerals
by any surface mining method.

(6) Qualified mineral interest

For purposes of this subsection, the term “qualified
mineral interest” means—

(A) subsurface oil, gas, or other minerals, and

(B) the right to access to such minerals.
26 U.S.C. § 170(h).

Defendant concedes, solely for the purposes of its motion
for partial summary judgment, that the plaintiff contributed
qualified real property interests to a qualified organization,
pursuant to 26 U.S.C. § 170(h)(1)(A) and (B). Defendant
argues, however, that the easements were not exclusively
for conservation purposes pursuant to 26 U.S.C. §§ 170(c)
(1) and 170(h)(1)(C), due to the plaintiff's alleged retention
of the right to extract subsurface minerals such as sand

and gravel, by surface mining methods, and, therefore,
the deduction should be disallowed. Defendant argues that
the right to surface mine subsurface minerals was retained
by plaintiff because the plaintiff failed to grant perpetual
conservation easements and also because the plaintiff failed
to include language in either conservation easement which
would prohibit the use of surface mining methods, as required
by 26 U.S.C. § 170(h)(5). Defendant relies on the language
of section 170(h)(5), to argue “that a contribution shall not be
treated as ‘exclusively for conservation purposes' if ‘at any
time there may be extraction or removal of minerals by any
surface mining method.’ ”

The plaintiff disagrees with the defendant's position that the
failure to preclude surface mining necessarily violates 26
U.S.C. § 170(h)(5), and, therefore, automatically disqualifies
the plaintiff from taking a charitable contribution deduction
for the conservation easements that it had granted to the State
of Maine. The plaintiff argues that the defendant fails to
take into account the full statutory and regulatory scheme of
section 170(h)(5). According to the plaintiff, when section
170(h)(5) is read in its entirety, it does not bar a deduction
in every case in which there is surface mining. The plaintiff
argues that surface mining is prohibited only when there is
a retention of a “qualified mineral interest,” as defined in 26
U.S.C. § 170(h)(6). Plaintiff also does not dispute that it has
conducted surface mining operations on the easement lands.
At oral argument the following exchange occurred between
the court and plaintiff's attorney:

THE COURT: But you are mining this by surface method?

MR. KLIEFOTH: I don't think there's any question that

that's what's being done.4

*655  Moreover, based on statements in plaintiff's response
to the defendant's motion for partial summary judgment,
plaintiff's statement of genuine issues, and the Resource
Protection Plan itself, the plaintiff does not dispute that sand
and gravel are minerals.

The dispositive issue, therefore, is not whether, or to what
extent, surface mining of minerals is actually occurring, or
that GNN retained the right to access minerals, specifically
sand and gravel, by surface mining methods when it granted
a conservation easement. In dispute is whether the sand
and gravel on the easement lands at issue are surface, or
subsurface, minerals. Plaintiff argues that the sand and gravel
are surface minerals, that, therefore, no qualified mineral
interest was retained by GNN, and accordingly that surface
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mining of the sand and gravel for construction materials is not
prohibited. Moreover, GNN urges that it retained only limited
rights to extract the sand and gravel. As a result, GNN argues
it is entitled to receive a charitable contribution deduction for
both conservation easements granted to the State of Maine.

In support of its opinion that sand and gravel are surface,
not subsurface, minerals, the plaintiff attached to its appendix
the declaration of an individual, who holds a bachelors and
a masters degree in geography, and who had previously
taught and consulted as a geologist and geographer. Plaintiff's
declarant offered the opinion that “surface” or “surficial”
deposits are “residual or transported materials overlying
bedrock along the general interface between the atmosphere
and the lithosphere.” According to plaintiff's declarant, “[t]he
sand and gravel deposits on the easement lands are found
in esker and kame formations and are covered by only a
very thin layer of soil.” Therefore, the plaintiff argues that
“the sand, gravel, and construction material deposits referred
to in the easements are ‘surface’ or ‘surficial’ minerals,” a
qualified mineral interest was not retained by the plaintiff,
and, therefore, the prohibition on surface mining included in
26 U.S.C. § 170(h)(5) does not apply.

To emphasize defendant's opposition to plaintiff's argument,
in its reply brief, the government states:

According to plaintiff's argument, §§ 170(h)(5) and (6)
should be interpreted as allowing a charitable contribution
deduction to one who contributes a conservation easement
to a charitable organization even if the donor retains
and exercises rights to excavate and thereby despoil the
entire surface of the encumbered land in order to remove
anything, indeed everything, above bedrock so long as the
donor does not retain an interest in a mineral embedded in
or below bedrock.

The defendant also offers definitions from Webster's Third
New International Dictionary of the English Language
Unabridged 2300 (1966) of “surface,” “surficial,” and
“subsurface.” According to the defendant, “surface” is
properly defined as the exterior, outside, outermost, or
uppermost portion of an object, whereas “subsurface” is
defined as under or beneath the surface, including, for
example, rocks or other earth material, which are near, but not
exposed at the surface of the ground, and “surficial” is defined
as “of or relating to a surface and esp. [sic] the earth's surface
as—opposed to subterranean.”

The term, “subsurface,” is used in 26 U.S.C. § 170(h)
(6) to define “qualified mineral interest” as the “right to

access” “subsurface oil, gas, or other minerals....” The conflict
between plaintiff and defendant regarding the statutory
definition of surface and subsurface must be resolved in
accordance with the accepted rules of statutory construction.
Guidance has been offered by the United States Court of
Appeals for the Federal Circuit, as follows:

Statutory construction requires the application of
recognized rules. See generally Sutherland Statutory
Construction (4th ed.). First, ‘ “ ‘[t]he starting point
in every case involving construction of a statute is the
language itself.’ ” ' Greyhound Corp. *656  v. Mt. Hood
Stages, Inc., 437 U.S. 322, 330, 98 S.Ct. 2370, 2375, 57
L.Ed.2d 239 (1978). Second, where a statute states what
a term ‘means' then all other meanings not stated are
excluded. Colautti v. Franklin, 439 U.S. 379, 392 n. 10, 99
S.Ct. 675, 684, n. 10, 58 L.Ed.2d, 596 (1979). Third, clear
evidence of legislative intent prevails over other principles
of statutory construction. National R.R. Passenger Corp.
v. National Ass'n of R.R. Passengers, 414 U.S. 453, 458,
94 S.Ct. 690, 693, 38 L.Ed.2d 646 (1974). Fourth, absent a
very clear legislative intent, the plain meaning will prevail.
Aaron v. SEC, 446 U.S. 680, 697, 100 S.Ct. 1945, 1956,
64 L.Ed.2d 611 (1980). Last, ‘Congress is presumed to
be aware of an administrative or judicial interpretation
of a statute and to adopt that interpretation when it re-
enacts a statute without change.’ Lorillard v. Pons, 434
U.S. 575, 580, 98 S.Ct. 866, 870, 55 L.Ed.2d 40 (1978);
National Lead Co. v. United States, 252 U.S. 140, 146–47,
40 S.Ct. 237, 239, 64 L.Ed. 496 (1920); Farrell Lines, Inc.
v. United States, 499 F.2d 587, 605, 204 Ct.Cl. 482 (1974);
cf. Pierce v. Underwood, [487] U.S. [552], 108 S.Ct. 2541,
101 L.Ed.2d 490 (1988).

Johns–Manville Corp. v. United States, 855 F.2d 1556, 1559
(Fed.Cir.1988), cert. denied, 489 U.S. 1066, 109 S.Ct. 1342,
103 L.Ed.2d 811 (1989). Moreover, if a statute is plain and
unequivocal on its face, there is no need to resort to the
legislative history underlying the statute. Reid v. Department
of Commerce, 793 F.2d 277, 281 (Fed.Cir.1986) (citing
United States v. Oregon, 366 U.S. 643, 648, 81 S.Ct. 1278,
1280–81, 6 L.Ed.2d 575 (1961), reh'g denied, 368 U.S. 870,
82 S.Ct. 24, 7 L.Ed.2d 70 (1961)). A court should resort to
legislative history only if:

... a literal interpretation would lead to an incongruous
result. For example, if a literal reading of the statute would
impute to Congress an irrational purpose, United States v.
Bryan, 339 U.S. 323, 338, 70 S.Ct. 724, 734, 94 L.Ed.
884 (1950), or would thwart the obvious purpose of the
statute, Trans Alaska Pipeline Rate Cases, 436 U.S. 631,
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643, 98 S.Ct. 2053, 2061, 56 L.Ed.2d 591 (1978), or
would lead to a result at variance with the policy of the
legislation as a whole, Trustees of Indiana University v.
United States, 618 F.2d 736, 739, 223 Ct.Cl. 88, 94 (1980),
then literal interpretation will be eschewed in favor of
resort to the legislative history to ascertain the intent of
Congress. United States v. Oregon, 366 U.S. at 648, 81
S.Ct. at 1281, 2A Sands § 46.07.

Reid v. Department of Commerce, 793 F.2d at 281–82.
Accepted principles of statutory construction also provide
that courts must interpret a statute as a whole. Beecham v.
United States, 511 U.S. 368, 372, 114 S.Ct. 1669, 1671–72,
128 L.Ed.2d 383 (1994) (citing King v. St. Vincent's Hospital,
502 U.S. 215, 221, 112 S.Ct. 570, 574, 116 L.Ed.2d 578
(1991); Massachusetts v. Morash, 490 U.S. 107, 115, 109
S.Ct. 1668, 1673, 104 L.Ed.2d 98 (1989)). To this effect, the
Supreme Court has written:

On numerous occasions we have noted that ‘ “ ‘ “[i]n
expounding a statute, we must not be guided by a single
sentence or member of a sentence, but look to the
provisions of the whole law, and to its object and policy.” ’
” ' Kelly v. Robinson, 479 U.S. 36, 43 [107 S.Ct. 353, 357–
58, 93 L.Ed.2d 216] (1986), quoting Offshore Logistics,
Inc. v. Tallentire, 477 U.S. 207, 221 [106 S.Ct. 2485, 2493,
91 L.Ed.2d 174] (1986) (quoting Mastro Plastics Corp. v.
NLRB, 350 U.S. 270, 285 [76 S.Ct. 349, 359, 100 L.Ed.
309] (1956) (in turn quoting United States v. Heirs of
Boisdore, 8 How. 113, 122 [12 L.Ed. 1009] (1849))).

Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 51, 107 S.Ct.
1549, 1555, 95 L.Ed.2d 39 (1987); see Sutherland Stat. Const.
§§ 46.05, 46.06 (5th ed.1992). Otherwise stated, courts must “
‘give effect, if possible, to every clause and word of a statute,’
” United States v. Menasche, 348 U.S. 528, 538–39, 75 S.Ct.
513, 520, 99 L.Ed. 615 (1955) (quoting Inhabitants of the
Township of Montclair v. Ramsdell, 107 U.S. 147, 152, 2 S.Ct.
391, 395, 27 L.Ed. 431 (1883)), for “ ‘[t]he cardinal principle
of statutory construction is to save and not to destroy,’ ” id.
(quoting N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S.
1, 30, 57 S.Ct. 615, 621, 81 L.Ed. 893 (1937)).

*657  [1]  [2]  In construing a statute, courts should
attempt not to interpret a provision such that it renders other
provisions of the same statute inconsistent, meaningless, or
superfluous. Boise Cascade Corp. v. United States E.P.A., 942
F.2d 1427, 1432 (9th Cir.1991); see Sutherland Stat. Const.
§ 46.06 (5th ed.1992). The meaning of statutory language
depends on context, and a statute should be read as a whole.
Bailey v. United States, 516 U.S. 137, ––––, 116 S.Ct. 501,

506, 133 L.Ed.2d 472 (1995); King v. Saint Vincent's Hosp.,
502 U.S. 215, 221, 112 S.Ct. 570, 574, 116 L.Ed.2d 578
(1991) (Souter, J.) (citing Shell Oil Co. v. Iowa Dept. of
Revenue, 488 U.S. 19, 26, 109 S.Ct. 278, 282, 102 L.Ed.2d
186 (1988)). As stated in King v. Saint Vincent's Hospital,
“[w]ords are not pebbles in alien juxtaposition; they have only
a communal existence; and not only does the meaning of each
interpenetrate the other, but all in their aggregate take their
purport from the setting in which they are used.” King v. Saint
Vincent's Hosp., 502 U.S. at 221, 112 S.Ct. at 574 (quoting
N.L.R.B. v. Federbush Co., 121 F.2d 954, 957 (2nd Cir.1941)
(L. Hand, J.)). Therefore, when reviewing the statute at issue
in this case, this court must construe each part of a statute
in connection with all the other sections, so as to produce a
harmonious whole.

Moreover, when reviewing an agency's construction of a
statute it administers, courts have shown great deference
to the interpretation of the statute given by that agency.
Chevron U.S.A. Inc. v. Natural Resources Defense Council,
Inc., 467 U.S. 837, 844, 104 S.Ct. 2778, 2782–83, 81 L.Ed.2d
694, reh'g denied, 468 U.S. 1227, 105 S.Ct. 28, 29, 82
L.Ed.2d 921 (1984); Katsis v. Immigration & Naturalization
Service, 997 F.2d 1067, 1069 (3rd Cir.1993), cert. denied,
510 U.S. 1081, 114 S.Ct. 902, 127 L.Ed.2d 93 (1994); see
also Wassenaar v. Office of Personnel Management, 21 F.3d
1090, 1092 (Fed.Cir.1994). “[T]he courts must respect the
interpretation of the agency to which Congress has delegated
the responsibility for administering the statutory program.”
Katsis, 997 F.2d at 1070 (quoting INS v. Cardoza–Fonseca,
480 U.S. 421, 448, 107 S.Ct. 1207, 1221–22, 94 L.Ed.2d 434
(1987)).

In the instant case, there is no definition of the term
“subsurface” in the applicable statute, the legislative history
of the statute, or the implementing regulations. See Pub.L.
No. 96–541, 94 Stat. 3204 (codified as amended at 26 U.S.C.
§ 170 (1976 & Supp. V 1981)); S.Rep. No. 96–1007, 96th
Cong., 2d Sess. 13 (1980) U.S.Code Cong. & Admin.News
1980 pp. 6736, 6748, reprinted in 1980–2 C.B. 599, 605; 26
C.F.R. § 1.170A–14. Nor does there appear to be case law
which discusses a distinction between surface and subsurface
with regard to the provisions of 26 U.S.C. § 170. When a word
in a statute has not been defined by Congress, the statutory
term should be construed in accordance with its ordinary or
natural meaning. FDIC v. Meyer, 510 U.S. 471, 476, 114
S.Ct. 996, 1000–01, 127 L.Ed.2d 308 (1994); Smith v. United
States, 508 U.S. 223, 228, 113 S.Ct. 2050, 2053–54, 124
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L.Ed.2d 138, reh'g denied, 509 U.S. 940, 114 S.Ct. 13, 125
L.Ed.2d 765 (1993).

[3]  Because 26 U.S.C. § 170(h)(5) and (6) are part of a
statutory scheme designed to promote conservation, it would
be incongruous with the purposes of the statute to adopt a
definition of “subsurface” which would allow disruption of
the landscape by surface, or strip mining, to access gravel and
sand. Furthermore, under the common and generally accepted
definitions of the words “surface” and “subsurface” discussed
above, the minerals at issue should be defined as subsurface
minerals since they are not exposed to the atmosphere, and
have soil or some other type of covering. Even plaintiff's own
professor described the sand and gravel as covered by a layer
of soil.

The retention of interests by the plaintiff in the above-
captioned case is set forth in the Resource Protection Plan and
the conservation easements. The Resource Protection Plan
does not prohibit, but rather allows, surface mining on the
properties at issue. The Resource Protection Plan permits
the plaintiff to extract minerals affecting an area of less
than three acres in size for road construction purposes. The
Resource Protection Plan also permits the plaintiff to extract
minerals from an area of three acres or more in size, upon
the issuance of a permit *658  from the Land Use Regulation
Commission. Furthermore, the Resource Protection Plan is
an agreement between the state and the plaintiff, which is of
limited duration.

As for the conservation easements, they state: “[t]he Grantor
[plaintiff] reserves all its right in and to and uses of
Easement Lands not inconsistent with the rights, covenants
and restrictions set forth herein including the right to harvest
timber and extract minerals.” Furthermore, the 3200 acre
easement states that the plaintiff grantor retains the “right to
locate borrow pits and excavate therefrom material necessary
for construction” of hydroelectric and associated facilities on
the land. Moreover, the conservation easements specifically
permit the extraction of gravel from the land to be used in
the construction and maintenance of roads, and the plaintiff
acknowledges that it has engaged in surface mining on the
easement properties. Therefore, in order not to negate the
legislative intent of the statute and to avoid undermining
the policy which the charitable deduction for conservation
purposes was sought to promote, the court finds that the
plaintiff has retained the right to mine subsurface minerals by
surface mining methods, within the meaning of 26 U.S.C. §
170(h)(5) and (6). Consequently, the plaintiff has retained a

qualified mineral interest pursuant to 26 U.S.C. § 170(h)(6),
and plaintiff's contribution is not exclusively for conservation
purposes, pursuant to 26 U.S.C. § 170(h)(5)(A). As a result,
the plaintiff is not entitled to the charitable contribution it
claims before this court.

Plaintiff in the above-captioned case also appears to argue
that the applicable regulatory scheme allows a charitable
deduction to a donor of a conservation easement, who surface
mines the property encumbered by the easement, as long
as the impact on the real property is “localized” and is not
“irremediably destructive” of the conservation easement. In
its opposition to defendant's motion for partial summary
judgment, plaintiff states:

The Regulation [I.R.C. § 170A–14g(4)(i) ], provides that a
deduction will not be denied where the mining has limited,
localized impact and is not irremediably destructive of
significant conservation interests. Again, as discussed in
Part D, in view of the restrictions in the Easements and the
Resource Protection Plan, GNN has submitted proposed
findings of uncontroverted facts that satisfy the regulatory
exception.

Treasury Regulation § 1.170A–14(g)(4) states in pertinent
part:

(4) Retention of qualified mineral interest—(i) In general.
Except as otherwise provided in paragraph (g)(4)(ii) of this
section, the requirements of this section are not met and
no deduction shall be allowed in the case of a contribution
of any interest when there is a retention by any person of
qualified mineral interest (as defined in paragraph (b)(1)
(i) of this section) if at any time there may be extractions
or removal of minerals by any surface mining method.
Moreover, in the case of a qualified mineral interest gift, the
requirement that the conservation purposes be protected in
perpetuity is not satisfied if any method of mining that is
inconsistent with the particular conservation purposes of a
contribution is permitted at any time. See also § 1.170A–
14(e)(2). However, a deduction under this section will not
be denied in the case of certain methods of mining that
may have limited, localized impact on the real property
but that are not irremediably destructive of significant
conservation interests. For example, a deduction will not be
denied in a case where production facilities are concealed
or compatible with existing topography and landscape and
when surface alteration is to be restored to its original [sic]
state.

Treas. Reg. § 1.170A–14(g)(4); 1986–1 C.B. 88, 98.
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It is true that regulations of the Treasury Department:

command our respect, for Congress has delegated to the
Secretary of the Treasury, not to this Court, the task ‘of
administering the tax laws of the Nation.’ United States v.
Cartwright, 411 U.S. 546, 550, 93 S.Ct. 1713, 1716, 36
L.Ed.2d 528 (1973); accord, United States v. Correll, 389
U.S. 299, 307, 88 S.Ct. 445, 450, 19 L.Ed.2d 537 (1967);
see 26 U.S.C. § 7805(a). We *659  therefore must defer
to Treasury Regulations that ‘implement the congressional
mandate in some reasonable manner.’ United States v.
Correll, supra, at 307, 88 S.Ct., at 450; accord, National
Muffler Dealers Assn. v. United States, 440 U.S. 472, 476–
77, 99 S.Ct. 1304, 1307, 59 L.Ed.2d 519 (1979). To put
the same principle conversely, Treasury Regulations ‘must
be sustained unless unreasonable and plainly inconsistent
with the revenue statutes.’ Commissioner v. South Texas
Lumber Co., 333 U.S. 496, 501, 68 S.Ct. 695, 698, 92 L.Ed.
831 (1948); accord, Fulman v. United States, 434 U.S. 528,
533, 98 S.Ct. 841, 845, 55 L.Ed.2d 1 (1978); Bingler v.
Johnson, 394 U.S. 741, 749–751, 89 S.Ct. 1439, 1444–45,
22 L.Ed.2d 695 (1969).

Commissioner v. Portland Cement Co. of Utah, 450 U.S. 156,
169, 101 S.Ct. 1037, 1045, 67 L.Ed.2d 140 (1981).

Furthermore, Senate Report No. 96–1007, 96th Cong. 2d
Sess. 13 (1980) U.S.Code Cong. & Admin.News pp. 6736,
6749, to Public Law 96–541 specifically prohibits surface
mining, due to its more wide-spread destructive nature and
states the following:

In the case of a qualified mineral interest gift, the
requirement that the conservation purpose be protected
in perpetuity is not satisfied if any method of mining,
removal, or extraction that is inconsistent with the
particular conservation purposes of a contribution is
permitted at any time. Some methods of mining, removal,
or extraction may have temporary, localized impact on
the real property contributed that is not destructive of
significant conservation interest, and this requirement may
be satisfied even though such methods are permitted. In
addition, the bill specifically states that this requirement
is not met if at any time the minerals may be removed or
extracted by any surface mining method.

Senate Report No. 96–1007, 96th Cong., 2d Sess. 13 (1980),
reprinted in 1980–2 C.B. 599, 605.

[4]  Plaintiff's interpretation of the above-quoted Treasury
Regulation, which is based on only a portion of the

regulation, would allow surface mining to occur as long as
the surface mining meets the criteria in the third sentence of
Treasury Regulation § 1.170A–14(g)(4). Application of the
plaintiff's interpretation, however, would conflict with and
subvert the fundamental conservation purposes of the statute.
Plaintiff's interpretation also would be contrary to the specific
prohibition in 26 U.S.C. § 170(h)(5)(B), against surface
mining when a qualified mineral interest is retained and
would conflict with the plain language of the first sentence
of the Treasury Regulation. Therefore, the language included
in Treasury Regulation § 1.170A–14(g)(4), which allows
“certain methods of mining that may have limited localized
impact on the real property, but that are not irremediably
destructive of significant conservation interests,” (language
which also appears in the legislative history to the applicable
statute, 26 U.S.C. § 170(h)(5)), should not be interpreted to
permit even localized surface mining of qualified mineral
interests, whether or not the production facilities can be
concealed, are compatible with existing topography, or even
if it is possible to restore the lands to their original state.

[5]  Defendant further argues in its reply brief that plaintiff's
charitable contribution deduction also should be denied
because plaintiff's grant of a conservation easement was not
in “perpetuity” and, therefore, the plaintiff is not entitled to
a qualified conservation contribution deduction. Defendant
refers to 26 U.S.C. § 170(h)(2)(C) and § 170(h)(5)(A),
which require that when the basis of a qualified conservation
contribution is a restriction on the use of real property,
the restriction must be granted “in perpetuity.” In referring
to the definition of “conservation purpose” in 26 U.S.C.
§ 170(h)(4)(A), the Senate Report specifically stated: “The
bill retains the present law requirement that contributions be
made ‘exclusively for conservation purposes.’ Moreover, the
bill explicitly provides that this requirement is not satisfied
unless the conservation purpose is protected in perpetuity.”
S.Rep. No. 96–1007, 96th Cong. 2d Sess. 13 (1980) U.S.Code
Cong. & Admin.News pp. 6736, 6749, reprinted in 1980–
2 C.B. 599, 605. As indicated above, the Senate Report
stated: “In the case of a qualified mineral interest *660  gift,
the requirement that the conservation purpose be protected
in perpetuity is not satisfied if any method of mining,
removal, or extraction that is inconsistent with the particular
conservation purposes of a contribution is permitted at any
time.” S.Rep. No. 96–1007, 96th Cong. 2d Sess. 13 (1980)
U.S.Code Cong. & Admin.News pp. 6736, 6749.

The defendant acknowledges that the language used in the
easements in question included grants in perpetuity. The
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defendant, however, relies on, and the plaintiff concedes, that
the limitations on the plaintiff's right to extract minerals are
imposed by the Resource Protection Plan and not by the
conservation easements. The State of Maine accepted and
imposed the Resource Protection Plan for a period of twenty
(20) years from the date of commission approval. Therefore,
the defendant argues that the restrictions on plaintiff's right
to extract minerals from easement lands are not restrictions
in perpetuity. Defendant asserts that the current restrictions
on plaintiff's rights to access and extract minerals within the
easement lands “could be made less stringent or eliminated
altogether whenever plaintiff and the State might agree or,
without any agreement, at the end of the 20–year period.”

Although the conservation easements place some restrictions
on the grantor, GNN, regarding the use of the subject lands,
as quoted more fully above in the common language of the
easements, GNN clearly retains the right to extract minerals,
including gravel, from the easement lands. Specifically, the
easements provide:

Also excepting and reserving from said Easement the right
to construct and maintain roads (including the extraction
from the Easement Lands of gravel to be used in such
construction and maintenance)....

The easements also state that, “[t]he Grantor reserves all its
rights in and to and uses of Easement Lands not inconsistent
with the rights, covenants and restrictions set forth herein
including the right to harvest timber and extract minerals.”
Furthermore, the 3200 acre easement even more clearly states
that the grantor retains the “right to locate borrow pits and
excavate therefrom material necessary for construction” of
hydroelectric and associated facilities on the land. Therefore,
the language of the conservation easements not only fails
to restrict the plaintiff from conducting surface mining
operations on the easement lands, but, rather, explicitly grants
the right to the plaintiff to excavate and to conduct mining for
minerals, such as sand and gravel.

The Resource Protection Plan explicitly sets out the limited
duration of the plan, as follows:

Section VII DURATION OF PLAN

The Resource Protection Plan will be in force for a period
of 20 years from the date of Commission approval so
long as the LURC law, or any amended or replacement
version thereof, remains in effect. Since the Conservation
Easements are perpetual, a long term Resource Protection
Plan is feasible. At the end of the 20 year period, Great
Northern may seek to renew the Plan.
Although the plaintiff claims that the restrictions set forth
in the Plan sufficiently restricts its ability to surface mine,
this court finds that the limited duration of the plan
belies plaintiff's claims that it has surrendered a perpetual
conservation easement, as required by the statute and the
Treasury Regulations, and as necessary to qualify for a
charitable conservation contribution deduction.

CONCLUSION

After careful review of the record before this court and the
applicable law, the court concludes that the defendant has
met its burden of proof on its motion for partial summary
judgment. For the reasons set forth above, the plaintiff
has failed to convince this court that 26 U.S.C. § 170
should be interpreted to allow a charitable contribution
deduction for the alleged conservation easements because
the plaintiff has retained a qualified mineral interest and
has retained the right to strip or surface mine subsurface
minerals on the 8,000 acres of land in Northern Maine
covered by the two conservation easements. Finally, the
plaintiff has failed to persuade the court that the restrictions
on the plaintiff *661  or its successors regarding surface
mining activities were granted in perpetuity, as is required
in order to qualify for a charitable contribution deduction.
Therefore, this court, hereby, GRANTS the defendant's
motion for partial summary judgment.

IT IS SO ORDERED.

All Citations

38 Fed.Cl. 645, 80 A.F.T.R.2d 97-5723, 97-2 USTC P 50,591

Footnotes
1 The defendant filed a status report in this court in which the defendant represented that a number of issues which remain

in the above-captioned case are likely to be settled, if the plaintiff provides satisfactory responses to three questions
previously posed by defendant. Therefore, resolution of the issues included in this motion for partial summary judgment
on the issue of the charitable contributions could dispose of all the issues in the above-captioned case, with the exception
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of a casualty loss deduction issue resulting from a windstorm in the Telos area of Maine during 1980, which remains
for resolution.

2 Defendant maintains that the issues raised by its motion for partial summary judgment can be resolved as a matter of law.
If summary judgment is not appropriate, however, the United States maintains that two factual defenses defeat plaintiff's
charitable contribution deduction claim, and, therefore, need to be tried, including: 1) whether donative intent existed,
based on plaintiff's alleged inability to prove that the conveyances were not made in exchange for a quid pro quo; and
2) whether there is evidence that there was any significant difference in the fair market value of the property subject to
the easements before and after the contribution.

3 In general, the rules of this court are patterned on the Federal Rules of Civil Procedure. Therefore, precedent under the
Federal Rules of Civil Procedure is relevant to interpreting the rules of this court, including RCFC 56. See Jay v. Sec'y
DHHS, 998 F.2d 979, 982 (Fed.Cir.1993); Imperial Van Lines Int'l Inc. v. United States, 821 F.2d 634, 637 (Fed.Cir.1987);
Lichtefeld–Massaro, Inc. v. United States, 17 Cl.Ct. 67, 70 (1989).

4 In the joint stipulations, the parties also state: “[a]t least from 1986 through 1993, plaintiff, GP, and Bowater and
their licensees, conducted surface mining operations in approximately eight gravel pits located within the conservation
easement lands.”

End of Document © 2023 Thomson Reuters. No claim to original U.S.
Government Works.
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MEMORANDUM OPINION 

 LAUBER, Judge:  This case involves a charitable contribution de-
duction claimed by Cattail Holdings, LLC (Cattail), for the donation of 
a conservation easement.  The Internal Revenue Service (IRS or re-
spondent) issued Cattail a notice of final partnership administrative ad-
justment (FPAA) for 2017 disallowing this deduction and determining 
penalties.  Petitioner timely petitioned this Court for readjustment of 
partnership items. 

 Currently before the Court is respondent’s Motion for Partial 
Summary Judgment.  Respondent contends that the IRS properly disal-
lowed the deduction because the deed of easement permits surface min-
ing, which would have as its corollary that the conservation purpose is 
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[*2] not “protected in perpetuity.”  See § 170(h)(5)(A).1  Separately, re-
spondent contends that the IRS complied with the requirements of sec-
tion 6751(b)(1) by securing timely supervisory approval of all penalties 
at issue.  We will deny the Motion on the section 170(h)(5)(A) question 
but grant it with respect to section 6751(b)(1).2 

Background 

 The following facts are derived from the pleadings, the parties’ 
Motion papers, and the Exhibits and Declarations attached thereto.  
They are stated solely for purposes of deciding respondent’s Motion and 
not as findings of fact in this case.  See Sundstrand Corp. v. Commis-
sioner, 98 T.C. 518, 520 (1992), aff’d, 17 F.3d 965 (7th Cir. 1994). 

 Cattail is a Delaware limited liability company (LLC) organized 
in August 2017.  It is treated as a TEFRA partnership for Federal in-
come tax purposes, and petitioner Cattail Holdings Investments, LLC, 
is its tax matters partner.3  Cattail had its principal place of business in 
Georgia when the Petition was timely filed.  Absent stipulation to the 
contrary, appeal of this case would lie to the U.S. Court of Appeals for 
the Eleventh Circuit.  See § 7482(b)(1)(E). 

 In September 2016 Dolomite Holdings 251, LLC (Dolomite), ac-
quired a 723-acre tract of land in Chesterfield, Virginia.  On November 
28, 2017, Dolomite contributed roughly 207 acres of this tract (Property) 
to Cattail in exchange for a 100% interest in Cattail.  Dolomite subse-
quently sold interests in Cattail to investors. 

 In December 2017 Cattail granted an open-space conservation 
easement over the Property to the Foothills Land Conservancy 

 
1 Unless otherwise indicated, all statutory references are to the Internal Reve-

nue Code, Title 26 U.S.C. (Code), in effect at all relevant times, all regulation refer-
ences are to the Code of Federal Regulations, Title 26 (Treas. Reg.), in effect at all 
relevant times, and all Rule references are to the Tax Court Rules of Practice and Pro-
cedure. 

2 The FPAA also disallowed a $1,087,819 business expense deduction on the 
ground that it was a “nondeductible syndication expense,” see § 709, and lacked sub-
stantiation, see § 162.  That adjustment remains at issue.  Respondent has also re-
served the right to advance additional theories to support disallowance of the charita-
ble contribution deduction. 

3 Before its repeal, TEFRA (the Tax Equity and Fiscal Responsibility Act of 
1982, Pub. L. No. 97-248, §§ 401–407, 96 Stat. 324, 648–71) governed the tax treatment 
and audit procedures for many partnerships, including Cattail. 



3 

[*3] (Foothills or grantee), a “qualified organization” for purposes of sec-
tion 170(h)(3).  The deed of easement was recorded on December 21, 
2017. 

 The easement deed states that its interpretation is governed by 
Virginia law and recites the parties’ intent that the land “be retained 
forever in its undeveloped, natural, scenic, farm land, forested and/or 
open land condition.”  The deed generally prohibits commercial, indus-
trial, or residential development.  But it reserves certain rights to Cat-
tail as grantor, including the rights to engage in forestry and recrea-
tional activities such as hiking, camping, hunting, fishing, and horse-
back riding.  In connection with these recreational activities Cattail re-
served the right to build fences, bridges, and trails.  Cattail also reserved 
the right to construct barns, sheds, and facilities “for the generation of 
renewable electrical power.” 

 Paragraph 3 of the deed prohibits any activity on the Property 
that would be “inconsistent with the Purpose of th[e] Easement, the Con-
servation Purposes or the Conservation Values herein protected.”  Par-
agraph 4(s) similarly provides that Cattail “may not exercise any of its 
rights reserved under this Easement in such a manner to adversely im-
pact the Conservation Purposes or Conversation Values of the Prop-
erty.”  To ensure that Cattail’s exercise of a reserved right would not 
impair any conservation purpose, paragraph 5 requires Cattail to seek 
Foothills’ prior consent “[w]henever notice is required pursuant to Par-
agraph 3(d) or Paragraph 4” of the deed.  If Foothills did not respond to 
such a request within 30 days, Foothills would be deemed to have with-
held its consent and “such withholding shall be deemed to be reasona-
ble.” 

 In addition to the deed’s general prohibition against any activity 
“inconsistent with the Purpose of th[e] Easement,” paragraph 3 lists nu-
merous specific prohibitions.  Of relevance here is paragraph 3(h), which 
bars mining activities.  It expressly prohibits: 

The exploration for, or development and extraction of, min-
erals and hydrocarbons by any surface or subsurface min-
ing method, by drilling, or by any other method, or trans-
portation of the same via new pipelines or similar facilities, 
that would impair or interfere with the Conservation Pur-
poses and Conservation Values of the Property in any ma-
terial respect in the discretion of the Grantee. 
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[*4]  Paragraph 3 states that the prohibited uses are “subject to those 
reserved rights set forth [in] Paragraph 4.”  But paragraph 4 reserves to 
Cattail no mining rights of any kind.  Apart from paragraph 3(h), which 
bars surface and subsurface mining, the deed contains no reference to 
mineral exploration, development, or extraction. 

 Cattail timely filed Form 1065, U.S. Return of Partnership In-
come, for its 2017 tax year.  On that return it claimed a charitable con-
tribution deduction of $40,675,000 for its donation of the easement.  In 
support of this supposed value Cattail relied on an appraisal prepared 
by Dale W. Hayter, Jr. 

 The IRS selected Cattail’s 2017 return for examination and as-
signed the case to Revenue Agent (RA) Kendrick Veney.  In connection 
with the examination Kenneth Baker, an IRS senior appraiser, prepared 
an “appraisal review report” that evaluated Mr. Hayter’s appraisal.  Mr. 
Baker’s report, which RA Veney received in October 2020, concluded 
that the fair market value (FMV) of the donated easement was 
$3,563,000.  Mr. Baker indicated that the “[i]ntended use [of his report] 
is for examination of a non-cash charitable contribution.”  Nowhere in 
his report does Mr. Baker recommend the assertion of any penalty 
against Cattail, for valuation misstatement or otherwise. 

 In April 2021, as the examination neared completion, RA Veney 
recommended assertion against Cattail of the 40% penalty for gross val-
uation misstatement.  See § 6662(h).  In the alternative, he recom-
mended assertion of a 20% penalty for substantial valuation misstate-
ment, reportable transactions understatement, negligence, and/or sub-
stantial understatement of income tax.  See §§ 6662(b)(1)–(3), (c)–(e), 
6662A(b). 

 RA Veney’s recommendations to this effect were set forth in a pen-
alty consideration lead sheet, a copy of which is attached to respondent’s 
Motion.  RA Veney’s team manager, Lee Volkmann, digitally signed the 
penalty lead sheet on April 26, 2021.  Mr. Volkmann verified that he was 
the “immediate supervisor . . . of Kendrick Veney, who made the initial 
determination to assert the penalties indicated on this form,” and that 
Mr. Volkmann “approve[d] that initial determination.”  RA Veney has 
submitted a declaration under penalty of perjury averring that these 
facts are true and accurate. 

 On May 21, 2021, RA Veney mailed petitioner a packet of docu-
ments, including Form 5701, Notice of Proposed Adjustment, and Form 
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[*5] 886–A, Explanation of Items, which set forth the proposed adjust-
ments and penalty determinations.  Two months later, on July 23, 2021, 
the IRS issued petitioner an FPAA, including a Form 886–A, disallowing 
the charitable contribution deduction in full and determining penalties.  
The FPAA alternatively determined that, if any deduction were allowa-
ble, Cattail had not established the value of the easement.  Petitioner 
timely petitioned this Court for readjustment of the partnership items. 

Discussion 

I. Summary Judgment Standard 

 The purpose of summary judgment is to expedite litigation and 
avoid costly, unnecessary, and time-consuming trials.  See FPL Grp., 
Inc. & Subs. v. Commissioner, 116 T.C. 73, 74 (2001).  We may grant 
partial summary judgment regarding an issue as to which there is no 
genuine dispute of material fact and a decision may be rendered as a 
matter of law.  See Rule 121(b); Sundstrand Corp., 98 T.C. at 520.  In 
deciding whether to grant partial summary judgment, we construe fac-
tual materials and inferences drawn from them in the light most favor-
able to the nonmoving party.  Sundstrand Corp., 98 T.C. at 520.  Where 
the moving party properly makes and supports a motion for summary 
judgment, “an adverse party may not rest upon the mere allegations or 
denials of such party’s pleading” but must set forth specific facts, by af-
fidavit or otherwise, showing that there is a genuine dispute for trial.  
Rule 121(d). 

II. Analysis 

 A. “Protected in Perpetuity” 

 The Code generally restricts a taxpayer’s charitable contribution 
deduction for the donation of “an interest in property which consists of 
less than the taxpayer’s entire interest in such property.”  § 170(f)(3)(A).  
But there is an exception for a “qualified conservation contribution.”  
§ 170(f)(3)(B)(iii), (h)(1).  For the donation of an easement to be a “qual-
ified conservation contribution,” the conservation purpose must be “pro-
tected in perpetuity.”  § 170(h)(1)(C), (5)(A); see TOT Prop. Holdings, 
LLC v. Commissioner, 1 F.4th 1354, 1362 (11th Cir. 2021); PBBM-Rose 
Hill, Ltd. v. Commissioner, 900 F.3d 193, 201 (5th Cir. 2018). 

 Section 170(h)(5)(B)(i) provides that the conservation purpose will 
not be treated as protected in perpetuity if “there is a retention of a qual-
ified mineral interest [and] if at any time there may be extraction or 
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[*6] removal of minerals by any surface mining method.”  Respondent 
contends that the easement deed “permits surface mining” in violation 
of this provision.  According to respondent, paragraph 3(h) of the deed 
endows Cattail with a “contingent right to engage in surface mining,” 
subject to Foothills’ approval.  Paragraph 3(h) assertedly allows surface 
mining unless, “in the discretion of the Grantee,” such activity “would 
impair or interfere with the Conservation Purposes and Conservation 
values of the Property in any material respect.” 

 Respondent’s argument is unconvincing for at least three reasons.  
First, section 170(h)(5)(B)(i) applies only “where there is a retention of a 
qualified mineral interest.”  Respondent can point to no provision of the 
easement deed in which Cattail retains the right to exploit any “quali-
fied mineral interest.”  See § 170(h)(6)(A).  Paragraph 4 of the deed enu-
merates 18 “Reserved Rights” retained by Cattail.  These include the 
rights (among other things) to engage in the grazing of livestock, conduct 
farming operations, cultivate fruit trees, engage in silviculture, con-
struct agricultural outbuildings and utilities, and create facilities for 
generation of alternative energy. 

 Paragraph 4 reserves to Cattail no right to engage in any mining-
related activity.  Mining rights are mentioned in only one paragraph of 
the deed, paragraph 3(h).  That paragraph expressly prohibits “[t]he ex-
ploration for, or development and extraction of, minerals and hydrocar-
bons by any surface or subsurface mining method, by drilling, or by any 
other method.”  We do not see how a prohibition against mining can be 
interpreted to endow Cattail, sub silentio, with a reserved right to en-
gage in mining.4 

 Second, respondent errs in interpreting paragraph 3(h) to allow 
mining “in the discretion of [the] Grantee.”  That phrase appears in the 
second half of the paragraph, which is addressed, not to the development 
or extraction of minerals, but to possible future “transportation of the 
same via new pipelines or similar facilities.”  Paragraph 3(h) says that 
transportation of minerals is likewise prohibited if it would impair 

 
4 Nor does respondent allege that a party other than Cattail has retained a 

qualified mineral interest, i.e., that “ownership of the surface estate and mineral in-
terests has been and remains separated.”  § 170(h)(5)(B)(ii).  Even if respondent made 
that showing, the charitable contribution deduction would not be disallowed if “[t]he 
probability of surface mining occurring on such property is so remote as to be negligi-
ble.”  Id.  That would present a question of fact to be decided “on a case by case basis,” 
Treas. Reg. § 1.170A-14(g)(4)(ii)(A) (flush text), and thus be inappropriate for summary 
adjudication. 
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[*7] conservation values “in any material respect in the discretion of 
Grantee.” 

 The final phrase, “in the discretion of Grantee,” modifies the im-
mediately preceding phrase, “in any material respect.”  See Am. Gen. 
Fin., Inc. v. Paschen (In re Paschen), 296 F.3d 1203, 1209 (11th Cir. 
2002) (applying the rule of last antecedent in statutory construction).  
The second half of paragraph 3(h) thus gives Foothills the discretion to 
determine whether any impairment of conservation values caused by 
transportation of minerals would be “material.”  Far from permitting 
development or extraction of minerals, this grant of discretionary au-
thority gives Foothills maximum power to prevent any transportation of 
existing minerals that it views as problematic. 

 Third, respondent’s notion that the deed permits surface mining 
with Foothills’ approval strikes us as fanciful.  Section 170(h)(5)(B) is 
captioned, “No surface mining permitted.”  It makes clear that allowing 
surface mining would be wholly inconsistent with the easement’s con-
servation purpose.  Paragraph 3 of the deed explicitly prohibits “[a]ny 
activity or use of the Property inconsistent with the purpose of this Ease-
ment.”  In assuming “a contingent right to engage in surface mining,” 
respondent thus posits that Foothills might be faithless to its charitable 
mission by permitting Cattail to engage in activity explicitly barred by 
the statute.  That is not a proposition that can plausibly be advanced in 
a motion for summary judgment.5 

 B. Penalty Approval 

 Section 6751(b)(1) provides that “[n]o penalty under this title 
shall be assessed unless the initial determination of such assessment is 
personally approved (in writing) by the immediate supervisor of the in-
dividual making such determination.”  In Kroner v. Commissioner, 48 
F.4th 1272, 1276 (11th Cir. 2022), rev’g in part T.C. Memo. 2020-73, the 
U.S. Court of Appeals for the Eleventh Circuit held that “the IRS satis-
fies [s]ection 6751(b) so long as a supervisor approves an initial 

 
5 In any event, if the deed were thought ambiguous as to whether Cattail re-

tained a contingent right to engage in surface mining, this ambiguity would need to be 
resolved under principles of Virginia law, which might include parol evidence.  See 
Morgan Run Partners, LLC v. Commissioner, T.C. Memo. 2022-61, 123 T.C.M. (CCH) 
1324, 1326; Tuomala v. Regent Univ., 477 S.E.2d 501, 505 (Va. 1996) (“When the lan-
guage of a contract is ambiguous, parol evidence is admissible, not to contradict or vary 
contract terms, but to establish the real contract between the parties . . . [and] to de-
termine the intention of the parties.”). 
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[*8] determination of a penalty assessment before [the IRS] assesses 
those penalties.”  The court interpreted the phrase “initial determina-
tion of [the] assessment” to refer to the “ministerial” process by which 
the IRS formally records the tax debt.  See id. at 1278.  Absent stipula-
tion to the contrary this case is appealable to the Eleventh Circuit, and 
we thus follow its precedent.  See Golsen v. Commissioner, 54 T.C. 742, 
756–57 (1970), aff’d, 445 F.2d 985 (10th Cir. 1971). 

 Under a literal application of the standard enunciated in Kroner, 
supervisory approval could seemingly be secured at any moment before 
actual assessment of the tax.  But the Eleventh Circuit left open the 
possibility that supervisory approval in some cases might need to be se-
cured sooner, i.e., before the supervisor “has lost the discretion to disap-
prove” the penalty determination.  See Kroner v. Commissioner, 48 F.4th 
at 1279 n.1; cf. Laidlaw’s Harley Davidson Sales, Inc. v. Commissioner, 
29 F.4th 1066, 1074 (9th Cir. 2022) (treating supervisory approval as 
timely if secured before the penalty is assessed or “before the relevant 
supervisor loses discretion whether to approve the penalty assessment”), 
rev’g and remanding 154 T.C. 68 (2020); Chai v. Commissioner, 851 F.3d 
190, 220 (2d Cir. 2017) (concluding that supervisory approval must be 
obtained at a time when “the supervisor has the discretion to give or 
withhold it”), aff’g in part, rev’g in part T.C. Memo. 2015-42. 

 All of the penalties at issue in this case were approved by Mr. 
Volkmann on April 26, 2021.  Respondent has supplied a copy of the 
penalty consideration lead sheet, which Mr. Volkmann digitally signed 
as RA Veney’s “immediate supervisor.”  RA Veney has supplied a decla-
ration confirming that Mr. Volkmann supervised him during the Cattail 
examination.  We accordingly conclude that Mr. Volkmann was RA 
Veney’s “immediate supervisor” within the meaning of section 
6751(b)(1).  See Sand Inv. Co. v. Commissioner, 157 T.C. 136, 142 (2021) 
(holding that the “immediate supervisor” is the person who supervises 
the agent’s substantive work on an examination). 

 The Notice of Proposed Adjustment was mailed to petitioner on 
May 21, 2021, and the FPAA was issued on July 23, 2021.  As of April 
26, 2021, therefore, the IRS examination remained at a stage where Mr. 
Volkmann had discretion to approve or disapprove the penalty determi-
nations.  See Kroner v. Commissioner, 48 F.4th at 1279 n.1.  Therefore, 
under a reading of Kroner most favorable to petitioner, the IRS complied 
with section 6751(b)(1) so long as Mr. Volkmann was the appropriate 
person to supply such approval. 
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[*9]  Petitioner advances two arguments, the gist of which is that Mr. 
Volkmann was not the right person to approve the penalties.  First, with 
respect to the reportable transaction understatement penalty imposed 
by section 6662A(a) and (b), petitioner asserts that it was not RA Veney 
but “higher-level officials within the IRS” who made the “initial deter-
mination of [the penalty] assessment.”  See § 6751(b)(1).  That is suppos-
edly so because, in 2017, the IRS issued a public notice advising that 
participants in syndicated easement transactions risked certain penal-
ties.  See I.R.S. Notice 2017-10, 2017-4 I.R.B. 544, 546.  And the IRS 
subsequently advised that, in examining easement transactions based 
on inflated valuations, “[e]very available enforcement option will be con-
sidered, including civil penalties.”  I.R.S. News Release IR-2019-182 
(Nov. 12, 2019). 

 On the basis of these public announcements, petitioner hypothe-
sizes that “[t]he decision to assert penalties in all transactions falling 
under Notice 2017-10 was made by higher-level officials within the IRS 
sometime in 2019.”  From that premise petitioner concludes that, as of 
April 26, 2021, RA Veney had no discretion whether to recommend as-
sertion of the section 6662A(a) penalty against Cattail and that Mr. 
Volkmann had no discretion whether to approve it.  Rather, in peti-
tioner’s view, approval needed to have been secured back in 2019 from 
the “immediate supervisor” of the “higher-level IRS officials,” whoever 
that person might be thought to have been. 

 We are not persuaded.  Notice 2017-10 informed the public that 
taxpayers participating in certain transactions risked certain penalties.  
And the 2019 news release informed the public that all available en-
forcement options, including civil penalties, “will be considered.”  Nei-
ther pronouncement determined any penalties against any taxpayer 
within the meaning of section 6751(b)(1). 

 As we have held, the “initial determination of [a penalty] assess-
ment” is a formal action by the Examination Division directed to a par-
ticular taxpayer.  See Belair Woods, LLC v. Commissioner, 154 T.C. 1, 
15 (2020) (holding that an “initial determination” is embodied in the doc-
ument by which the IRS “formally notifies the taxpayer . . . [of its] une-
quivocal decision to assert penalties”); Frost v. Commissioner, 154 T.C. 
23, 32 (2020) (ruling that supervisory approval must be secured “before 
the first formal communication to the taxpayer of penalties”).  Our in-
quiry thus turns on the timeliness of penalty approval vis-a-vis “the tax-
payer against whom the penalties are being asserted.”  Excelsior Aggre-
gates, LLC v. Commissioner, T.C. Memo. 2021-125, at *16. 
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[*10]  We have previously ruled that IRS announcements to the public 
at large, including Notice 2017-10 and related news releases, cannot 
constitute “the initial determination of [a penalty] assessment” because 
such announcements are not directed to a specific taxpayer whose re-
turn is under IRS examination.  See Pickens Decorative Stone, LLC v. 
Commissioner, T.C. Memo. 2022-22, 123 T.C.M. (CCH) 1127, 1129–30 
(citing Frost, 154 T.C. at 32).  The “initial determination of [a penalty] 
assessment” occurs when the IRS makes “an unequivocal decision to as-
sert penalties.”  See Belair Woods, 154 T.C. at 15.  The IRS could not 
have made an unequivocal decision to assert penalties against Cattail 
before reviewing its return to determine whether an “understatement” 
existed.  See Thompson v. Commissioner, 155 T.C. 87, 92 (2020).  That 
determination could not have been made “sometime in 2019” because 
the IRS examination of Cattail’s return did not conclude until mid-2021. 

 In the alternative petitioner suggests that, at least with respect 
to the valuation misstatement penalties, it was Mr. Baker, not RA 
Veney, who made the “initial determination of [the penalty] assess-
ment.”  See § 6751(b)(1).  Mr. Baker, an IRS senior appraiser, prepared 
an “appraisal review report” that evaluated the appraisal submitted 
with Cattail’s return.  Mr. Baker’s report, which RA Veney received in 
October 2020, concluded that the FMV of the donated easement was 
$3,563,000. 

 Petitioner asserts that respondent has produced “no evidence to 
show that Agent Veney made an independent determination or was per-
mitted not to assert valuation penalties” following receipt of Mr. Baker’s 
report.  If Mr. Baker in fact made the “initial determination of [the pen-
alty] assessment,” see § 6751(b)(1), his supervisor, not RA Veney’s su-
pervisor, would supposedly have been the proper person to consider pen-
alty approval.  Petitioner contends that uncertainty on this point creates 
a genuine dispute of material fact, thus precluding summary judgment. 

 Again we disagree.  Nowhere in his report does Mr. Baker recom-
mend the assertion of any penalty against Cattail, for valuation mis-
statement or otherwise.  His limited role was to review Cattail’s ap-
praisal and provide his evaluation of it to RA Veney for the latter’s use 
in the “examination of a non-cash charitable contribution.”  RA Veney 
was free to disagree with any aspect of Mr. Baker’s report, including his 
methodology, his comparable transactions, and his bottomline conclu-
sion. 
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[*11]  In-house IRS appraisers do not have the authority to “determine” 
penalties; they simply offer an opinion as to value.  During an IRS ex-
amination it is the duty of a revenue agent to determine penalties, tak-
ing into account (among other things) the value of the property contrib-
uted and possible defenses the taxpayer may have.  The word “determi-
nation” has “an established meaning in the tax context and denotes a 
communication with a high degree of concreteness and formality.”  
Belair Woods, 154 T.C. at 15.  An “initial determination” thus signifies 
a “consequential moment” of IRS action.  Ibid. (quoting Chai v. Commis-
sioner, 851 F.3d at 221).  A preliminary recommendation offered by an 
appraiser to a revenue agent is simply not a “determination” within the 
meaning of section 6751(b)(1). 

 Even if Mr. Volkmann is “the immediate supervisor” for section 
6751(b)(1) purposes, petitioner urges that Mr. Volkmann in effect was 
bound by Mr. Baker’s report and did not make an independent assess-
ment as to whether penalties should apply.  But here petitioner misap-
prehends the statutory requirements: Section 6751(b) is captioned “Ap-
proval of Assessment,” not “Explanation of Assessment.”  See Pickens 
Decorative Stone, 123 T.C.M. (CCH) at 1130.  As we have said before: 
“The written supervisory approval requirement . . . requires just that: 
written supervisory approval.”  Ibid. (quoting Raifman v. Commissioner, 
T.C. Memo. 2018-101, 116 T.C.M. (CCH) 13, 28).  We have repeatedly 
rejected any suggestion that a penalty approval form or other document 
must “demonstrate the depth or comprehensiveness of the supervisor’s 
review.”  Belair Woods, 154 T.C. at 17.  We do not second-guess the ex-
tent of the RA’s or the supervisor’s deliberations about whether penal-
ties should be imposed.  We confine our search to seeking evidence of 
written supervisory approval.  See Raifman, 116 T.C.M. (CCH) at 27–
28. 

 In this case it is undisputed that RA Veney prepared the penalty 
consideration lead sheet, recommending assertion of all the penalties at 
issue, and that Mr. Volkmann, his immediate supervisor, timely signed 
this form on April 26, 2021.  Petitioner has offered no evidence to con-
trovert these facts.  See Rule 121(d) (providing that a party opposing 
summary judgment may not rely on “mere allegations or denials” but 
“must set forth specific facts,” including facts established “by affidavits 
or declarations”); Frost, 154 T.C. at 35.  There being no genuine dispute 
of material fact on these points, we will grant respondent’s Motion with 
respect to penalty approval. 
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[*12]  To reflect the foregoing,  

 An order will be issued granting in part and denying in part re-
spondent’s Motion for Partial Summary Judgment.  
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Synopsis
Background: Limited liability company (LLC) treated as
a Tax Equity and Fiscal Responsibility Act (TEFRA)
partnership for federal income tax purposes petitioned
for redetermination of final partnership administrative
adjustment (FPAA) disallowing its claimed charitable
contribution deduction and determining fraud accuracy-
related penalties. IRS moved for summary judgment.

Holdings: The Tax Court, Albert G. Lauber, J., held that:

[1] fact issue existed as to whether conservation easement was
protected in perpetuity, and

[2] supervisory approval of civil fraud penalty was timely.

Motion granted in part and denied in part.

West Headnotes (11)

[1] Internal Revenue Effect of State Laws
and Judicial Decisions

When determining a party's rights to property
for federal tax purposes, the Tax Court applies
relevant state law.

[2] Internal Revenue Trial or hearing

Summary Judgment Taxation

Genuine issue of material fact as to whether
conservation easement granted by taxpayer
limited liability company (LLC) to a qualified
organization was protected in perpetuity, as
required for charitable contribution deduction
from income tax, due to retention of right to mine
subsurface clay by prior owners of the property.
26 U.S.C.A. § 170(h)(1)(C), (5)(A); 26 C.F.R. §
1.170A-14(g)(4)(i).

[3] Internal Revenue Assessment

In Tax Equity and Fiscal Responsibility Act
(TEFRA) cases, supervisory approval of initial
determination of a tax penalty, as required
for IRS to assess the penalty, is timely if it
occurs before issuance of the final partnership
administrative adjustment (FPAA). 26 U.S.C.A.
§ 6751(b)(1).

[4] Internal Revenue Assessment

If supervisory approval of tax penalty was
obtained by date that final partnership
administrative adjustment (FPAA) was issued
to partnership, in Tax Equity and Fiscal
Responsibility Act (TEFRA) case, partnership
must establish that approval was untimely,
i.e., that there was formal communication of
penalty before proffered approval was secured.
26 U.S.C.A. § 6751(b)(1).

[5] Internal Revenue Assessment

Civil fraud penalty connected to disallowed
charitable contribution income tax deduction
claimed by limited liability company (LLC)
that was treated as a Tax Equity and
Fiscal Responsibility Act (TEFRA) partnership
received timely written supervisory approval,
as required for IRS to assess the penalty,
where attorney with IRS Office of Chief
Counsel recommended assertion of the fraud
penalty and secured timely approval for the
penalty from her immediate supervisor, who
then forwarded her recommendation to revenue
agent who was a member of the examination
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team and revenue agent's immediate supervisor,
who likewise approved the fraud penalty before
notice of proposed adjustment (NOPA) and final
partnership administrative adjustment (FPAA)
were issued. 26 U.S.C.A. § 6751(b)(1).

[6] Internal Revenue Assessment

Alleged irregularity in date that accompanied
supervisor's approval of fraud penalty related
to disallowed charitable contribution deduction
claimed by limited liability company (LLC)
that was treated as a Tax Equity and Fiscal
Responsibility Act (TEFRA) partnership for
federal income tax purposes was insufficient
basis to find that supervisory approval did not
occur before final partnership administrative
adjustment (FPAA) was issued, as required for
IRS to assess the penalty; although it was alleged
that the supervisor backdated the approval to
create impression he timely approved the penalty
recommendation, supervisor averred that he
mistakenly wrote the wrong number for the
month of the date of approval and immediately
corrected the mistake on the same date. 26
U.S.C.A. §§ 170(h)(5)(A), 6751(b)(1).

[7] Internal Revenue Assessment

Attorney with IRS Office of Chief Counsel
made “initial determination” to assert fraud
penalty against limited liability company (LLC)
treated as a Tax Equity and Fiscal Responsibility
Act (TEFRA) partnership, for purposes of
Internal Revenue Code provision requiring that
initial determination of penalty assessment be
approved, in writing, by immediate supervisor
of individual making determination, even though
LLC argued that attorney's duty was as an
advisor, not to determine penalties at exam
level; attorney, who was assigned to review
draft final partnership administrative adjustment
(FPAA), was responsible for determining
whether document was accurate and decided,
within scope of official duties, that fraud penalty
applied, and she was first IRS officer to
recommend fraud penalty. 26 U.S.C.A. § 6751(b)
(1).

[8] Internal Revenue Assessment

An IRS examiner made “initial determination” of
fraud penalty against limited liability company
(LLC) treated as a Tax Equity and Fiscal
Responsibility Act (TEFRA) partnership, for
purposes of requirement that initial penalty
determination be approved, in writing, by
immediate supervisor of individual making
determination, even assuming that examiner
needed to make such determination such that
recommendation of fraud penalty by IRS Office
of Chief Counsel attorney, who was first IRS
officer to recommend penalty, was insufficient,
where IRS revenue agent who was member of
the examination team signed a memorandum in
which she adopted attorney's recommendation to
impose fraud penalty and in which her immediate
supervisor approved her action. 26 U.S.C.A. §
6751(b)(1).

[9] Internal Revenue Assessment

Supervisory approval of initial determination of
a tax penalty, as required for IRS to assess the
penalty, need not be recorded on any particular
form or document; the only requirement is a
writing that manifests the supervisor's intent to
approve the penalty in question. 26 U.S.C.A. §
6751(b)(1).

[10] Internal Revenue Assessment

Revenue agent's earlier decision not to assert
fraud penalty against limited liability company
(LLC) treated as a Tax Equity and Fiscal
Responsibility Act (TEFRA) partnership, as
shown by her checking “NO” box opposite
“Civil Fraud” on penalty lead sheet, did not
preclude IRS Office of Chief Counsel attorney or
any other IRS officer from later determining that
such a penalty was appropriate, for purposes of
assessing whether IRS met supervisory approval
requirement for imposing such a penalty, as
an examination team's decision not to assert a
penalty had no bearing on Chief Counsel's ability
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to later assert that penalty. 26 U.S.C.A. § 6751(b)
(1).

[11] Internal Revenue Assessment

IRS need not determine all possible penalties at
the same time. 26 U.S.C.A. § 6751(b)(1).
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MEMORANDUM OPINION

LAUBER, Judge:

*1  This case involves a charitable contribution deduction
claimed by North Donald LA Property, LLC (NDLA or
partnership), for the donation of a conservation easement.
The Internal Revenue Service (IRS or respondent) issued
the partnership a notice of final partnership administrative
adjustment (FPAA) for 2017 disallowing this and other
deductions and determining fraud and accuracy-related
penalties. Petitioner timely petitioned this Court for
readjustment of partnership items.

Currently before the Court are respondent's Motions for
Partial Summary Judgment. Respondent contends that the
IRS properly disallowed the charitable contribution deduction
because the former owners [*2] of the land over which
the easement was granted allegedly reserved to themselves
the right to mine subsurface clay. According to respondent,
this means that the conservation purpose is not “protected

in perpetuity.” See § 170(h)(5)(A).1 Separately, respondent
contends that the IRS complied with the requirements of
section 6751(b)(1) by securing timely supervisory approval
of all penalties at issue. We will deny the Motion addressed
to section 170(h)(5)(A) and grant the Motion addressed to
section 6751(b)(1).

Background

The following facts are derived from the pleadings, the
parties’ Motion papers, and the Exhibits and Declarations
attached thereto. The facts are stated solely for purposes of
deciding respondent's Motions and are not findings of fact in
this case. See Sundstrand Corp. v. Commissioner, 98 T.C. 518,
520 (1992), aff'd, 17 F.3d 965 (7th Cir. 1994).

A. Conservation Easement
NDLA is a Missouri limited liability company. It is treated
as a TEFRA partnership for Federal income tax purposes,
and petitioner, North Donald LA Investors, LLC, is its tax

matters partner.2 The partnership had its principal place of
business in Missouri when the Petition was timely filed.

In March 2016 David Brooks Donald and his family members
(Donald family) executed a Limited Warranty Deed in favor
of the Reserve at Welsh, LLC (Welsh), a Missouri entity.
Welsh thereby acquired a 3,324-acre tract in Jefferson Davis
Parish, Louisiana, in exchange for $9,888,008. This translates
to a price per acre of $2,975.

Welsh acknowledged that it was acquiring the tract “subject
to any prior mineral reservations or mineral deeds of record ...
which [the Donald family's] predecessors in title may have
created and caused to be duly and properly recorded.” In
the Limited Warranty Deed the Donald [*3] family explicitly
“reserve[d] 75% of all oil, gas, or other minerals of any kind
or character whatsoever.” But they “specifically exclude[d]
surface minerals from this reservation.”

*2  On October 6, 2017, Welsh conveyed to NDLA, as a
capital contribution, a fee simple interest in a 260.48-acre
tract that was carved from the 3,324-acre tract described
above. Welsh reserved no rights in the 260.48-acre tract. The
conveyance document, captioned “Contribution of Capital,”
specifies no consideration for the transfer.

On October 12, 2017, NDLA obtained an opinion letter from
Louisiana attorney Kevin D. Millican addressing NDLA's
rights to clay deposits associated with the 260.48-acre tract.
Mr. Millican stated that, under Louisiana law, “[o]wnership
of land includes all minerals naturally occurring in a solid
state,” so that “[s]olid minerals are insusceptible of ownership
apart from the land until reduced to possession.” The letter
concluded that clay is a mineral “naturally occurring in a solid
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state,” and hence that “the owner of the surface rights would
be entitled to ... 100% of the production of any clay.” Because
NDLA owned the surface rights, and because the Donald
family had “specifically exclude[d] surface minerals from
[their] reservation” of mineral rights, Mr. Millican concluded
that NDLA had acquired, by contribution to capital from
Welsh, any and all rights to mine clay on the 260.48-acre tract.

On November 1, 2017, the Donald family executed, in
exchange for $29,304, a Quit Claim and Amendment to
Limited Warranty Deed (Quitclaim Deed) in favor of Welsh
and NDLA. The Quitclaim Deed addressed two points. First,
the Donald family sold and relinquished to NDLA any rights
the Donald family “ha[d] or may have in any of the surface
minerals located on the 260.48-acre tract of land owned by
[NDLA].” The Quitclaim Deed defined “surface minerals”
to include “soil, coal, sand, rock, gravel, clay, and any other
surface minerals.”

Besides relinquishing any rights to surface minerals, the
Quitclaim Deed amended the Limited Warranty Deed by
restricting the Donald family's exploitation of their reserved
rights to subsurface minerals, such as oil and gas. The
Quitclaim Deed provides that, “under no circumstances
shall any portion of the surface of the [260.48-acre tract]
be used for the exploration, development or production of
said minerals.” Rather, “the subsurface minerals may be
withdrawn or produced from the [tract] only by means of
unitization through unit wells located on other lands or by
directional drilling beneath the surface of the [tract] by means
of wells located on other lands.”

[*4] In December 2017 NDLA granted to the Atlantic Coast
Conservancy, Inc. (ACC), a “qualified organization” under
section 170(h)(3), a conservation servitude (easement) over a
245-acre parcel (Property) carved from the 260.48-acre tract
discussed above. A deed of servitude evidencing the transfer
(Easement Deed) was recorded on December 29, 2017. The
Easement Deed states that its interpretation is governed by
Louisiana law.

The Easement Deed grants ACC “a perpetual and irrevocable
conservation servitude ... upon, over and across the Property.”
One stated purpose of the easement is to “perpetually
protect[ ] the Property from any and all mining activities.”
Specifically, the Easement Deed states as a “priority
objective” to “forever sterilize the subsurface clay reserves to
ensure that clay mining/extraction activities that are harmful
to the existing biota never occur.”

Consistent with these objectives, paragraph 5.7 of the
Easement Deed bars “the exploration for ... or extraction
of minerals, oil, gas, or other hydrocarbons, soils, sands,
clays, gravel, rock, or other materials on or below the
surface of the Property.” Paragraph 5.7 further bars NDLA
and its successors and assigns from “conduct[ing] any
activity that could conflict with or cause the violation
of Treasury Regulation Section 1.170A-14(g)(4)(i).” This
regulation provides that “no deduction shall be allowed [for
donation of a conservation easement] when there is a retention
by any person of a qualified mineral interest ... if at any
time there may be extractions or removal of minerals by any
surface mining method.”

*3  Under Paragraph 6 of the Easement Deed, NDLA
retained rights “to engage in all uses of the Property that
are not expressly prohibited ... and are not inconsistent with
the Purpose of this Servitude.” These rights include rights
to engage in forestry and recreational activities such as
camping, hunting, and fishing. They also include rights to
build fences, bridges, and trails in connection with recreation
and education.

B. Penalty Approval
NDLA timely filed Form 1065, U.S. Return of Partnership
Income, for its 2017 tax year. On that return it claimed
a charitable contribution deduction of $115,391,000 for its
donation of the easement. This valuation presupposed that the
245 acres on which the easement had been placed, acquired in
March 2016 for $2,975 an acre, were worth at yearend 2017
about $471,000 per acre. In support of this purported [*5]
value the partnership relied on an appraisal prepared by Claud
Clark III. His appraisal describes the “highest and best use” of
the Property before the easement as “mining production use,
specifically clay reserves.” NDLA on this return also claimed
$1,157,469 of “other deductions.”

The IRS selected the partnership's 2017 return for
examination and assigned the case to Senior Revenue Agent
(RA) Pamela V. Stafford, a member of Team 1021 in the Large
Business & International Division. At that time Supervisory
RA Benjamin M. Brantley served as the team manager of
Team 1021. He was thus RA Stafford's immediate supervisor.

RA Stafford determined that the partnership had significantly
overvalued the easement and proposed to disallow in full both
the charitable contribution deduction and the other deductions
claimed on its return. In connection with the charitable
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contribution deduction RA Stafford recommended assertion
of the 40% penalty for a gross valuation misstatement,
see § 6662(h), and (in the alternative) assertion of a 20%
penalty for a substantial valuation misstatement, a reportable
transactions understatement, negligence, and/or a substantial
understatement of income tax, see §§ 6662(a), (b)(1)–(3),
(c)–(e), 6662A(b). In connection with the other deductions
RA Stafford recommended assertion of a 20% accuracy-
related penalty for negligence or a substantial understatement
of income tax. See § 6662(a) and (b)(1) and (2), (c), and (d).

RA Stafford's recommendations to this effect were set forth in
three documents: Form 5701, Notice of Proposed Adjustment
(NOPA); Form 886–A, Explanation of Items; and a penalty
lead sheet. Copies of all three documents are included in the
record. Mr. Brantley, her team manager, digitally signed the
penalty lead sheet on April 28, 2021. He verified that he was
the “immediate supervisor ... of Pamela V. Stafford, who made
the initial determination to assert the penalties indicated on
this form,” and that he “approve[d] that initial determination.”
RA Stafford has submitted a Declaration under penalty of
perjury averring that these facts are true and accurate.

Anita A. Gill, senior counsel with the Office of Chief Counsel,
was assigned to provide legal advice to RA Stafford during the
examination of the partnership's return. After reviewing the
proposed examination report and before the issuance of any
NOPA, Ms. Gill concluded that the 75% civil fraud penalty
should also be asserted. See § 6663(a).

[*6] Ms. Gill's recommendation to this effect was set
forth in a penalty recommendation memorandum. Associate
Area Counsel Mark Miller hand-signed and hand-dated this
memorandum on August 2, 2021, stating that he was thus
supplying “managerial approval of [the fraud] penalty.” Mr.
Miller confirmed that Ms. Gill “made the initial determination
that the Fraud penalty ... should apply in this case,” that he
was “the immediate supervisor of Anita Gill,” and that he
“personally approve[d] the initial determination of the penalty
set forth above in compliance with section 6751(b)(1).”

*4  That same day Ms. Gill sent an email to RA Stafford,
copying Mr. Miller and stating as follows: “Senior Counsel
Anita Gill has determined that fraud should be asserted in
North Donald LA Property ... Attached are a copy of ... the
fraud language and the penalty approval form, signed by her
manager.” The email requested that, if RA Stafford accepted
the fraud penalty recommendation and if her supervisor
“approve[d] the acceptance of the recommendation,” they

should “prepare a short memorandum to that effect.” Ms. Gill
and Mr. Miller have submitted Declarations under penalty of
perjury averring that all of these facts are true.

On August 3, 2021, RA Stafford and Mr. Brantley executed
a document captioned “Memorandum.” In this document
RA Stafford and Mr. Brantley memorialize their acceptance
of Ms. Gill's recommendation that a civil fraud penalty be
asserted against NDLA. RA Stafford and Mr. Brantley affixed
at the bottom of this document their digital signatures, both
dated August 3, 2021.

Six days later, on August 9, 2021, the IRS issued the
partnership two NOPAs, one including the determination
to impose penalties under sections 6662 and 6662A, the
other reflecting the determination to impose the civil fraud
penalty under section 6663. Each NOPA has attached to it
a corresponding Form 886–A supplying the rationale for
imposing the penalties. Respondent contends (and petitioner
does not dispute) that each NOPA embodied the first formal
communication to petitioner of the IRS's decision to assert
the penalties described therein. On August 26, 2021, the IRS
issued the FPAA, which determined the same penalties.

Petitioner timely petitioned this Court for readjustment of
partnership items. On March 25, 2022, respondent filed a
Motion for Partial Summary Judgment, seeking a ruling that
the conservation purpose underlying the easement is not
“protected in perpetuity.” On June 28, [*7] 2022, respondent
filed a second Motion for Partial Summary Judgment, seeking
a ruling that he has sufficiently complied with the section
6751(b) requirements for supervisory approval of all penalties
at issue. Petitioner opposed both Motions, and further briefing
ensued.

Discussion

I. Summary Judgment Standard
The purpose of summary judgment is to expedite litigation
and avoid costly, unnecessary, and time-consuming trials. See
FPL Grp., Inc. & Subs. v. Commissioner, 116 T.C. 73, 74
(2001). We may grant partial summary judgment regarding
an issue as to which there is no genuine dispute of material
fact and a decision may be rendered as a matter of law. See
Rule 121(a)(2); Sundstrand Corp., 98 T.C. at 520. In deciding
whether to grant partial summary judgment, we construe
factual materials and inferences drawn from them in the light
most favorable to the nonmoving party (here, petitioner).
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Sundstrand Corp., 98 T.C. at 520. Where the moving party
properly makes and supports a motion for summary judgment,
“the nonmovant may not rest on the allegations or denials
in that party's pleading” but must set forth specific facts, by
affidavit or otherwise, showing that there is a genuine dispute
for trial. Rule 121(d).

II. Analysis

A. “Protected in Perpetuity”
The Code generally restricts a taxpayer's charitable
contribution deduction for the donation of “an interest in
property which consists of less than the taxpayer's entire
interest in such property.” § 170(f)(3)(A). There is an
exception for a “qualified conservation contribution.” §
170(f)(3)(B)(iii), (h)(1). For an easement donation to be a
qualified conservation contribution, the conservation purpose
must be “protected in perpetuity.” § 170(h)(1)(C), (5)(A); see
PBBM-Rose Hill, Ltd. v. Commissioner, 900 F.3d 193, 201
(5th Cir. 2018); RP Golf v. Commissioner, 860 F.3d 1096,
1099 (8th Cir. 2017).

*5  Section 170(h)(5)(B)(i) provides that the conservation
purpose will not be treated as protected in perpetuity if “there
is a retention of a qualified mineral interest ... [and] if at any
time there may be extraction or removal of minerals by any
surface mining method.” Section 170(h)(6) provides that “the
term ‘qualified mineral interest’ means ... subsurface oil, gas,
or other minerals, and ... the right to access to such minerals.”
[*8] Respondent contends that the conservation purpose
underlying the easement is not protected “in perpetuity”
because the Donald family retained “the right to mine
subsurface clay” in alleged violation of section 170(h)(5) and
(6).

Paragraph 5.7 of the Easement Deed explicitly bars the
exploration for or extraction of minerals, defined to include
“clays,” “on or below the surface of the Property.” By
cross-reference to Treasury Regulation § 1.170A-14(g)(4)
(i), paragraph 5.7 further bars NDLA and its successors
and assigns from conducting any activity that would involve
“extractions or removal of minerals by any surface mining
method.” The Easement Deed thus explicitly bars the
partnership from engaging in surface or subsurface mining for
any minerals, including clay.

In urging violation of the “perpetuity” requirement,
respondent necessarily focuses, not on any mineral rights
reserved by the partnership, but on rights allegedly reserved

by the Donald family in the Limited Warranty Deed, which
conveyed the 3,324-acre tract from which the Property was
ultimately carved. Respondent concedes (as he must) that
the Donald family reserved no surface mining rights of any
kind. But the Donald family did reserve subsurface rights
with respect to “75% of all oil, gas, or other minerals of any
kind or character whatsoever.” Respondent asserts that this
reservation included the right to mine subsurface clay.

[1] When determining a party's rights to property for Federal
tax purposes, the Tax Court applies relevant state law. United
States v. Nat'l Bank of Com., 472 U.S. 713, 722 (1985);
Woods v. Commissioner, 137 T.C. 159, 162 (2011). The
Louisiana Supreme Court has ruled that the phrase “all
mineral rights” in the context of a mineral reservation “is
inherently ambiguous.” Cont'l Grp., Inc. v. Allison, 404 So.
2d 428, 435 (La. 1981). Thus, extrinsic evidence may be
examined to determine the parties’ intent when making such
a mineral reservation. Ibid.

The term “other minerals” is not defined in the Limited
Warranty Deed, and it is not self-evident that this term
includes clay. Under Louisiana law, extrinsic evidence may
thus be relevant in determining the scope of this term.
Petitioner has submitted the sworn affidavit of Dan Lavelle
Donald, Jr., one of the grantor signatories to the Limited
Warranty Deed. He avers that the Donald family thereby
intended to transfer all rights to access and exploit clay,
reserving rights only to “75% of sub-surface liquid and
gaseous minerals.” Given this affidavit, we conclude that
there is a genuine dispute of material fact as to [*9] whether
the Donald family reserved any rights to exploit subsurface
clay.

Assuming arguendo that the Donald family initially reserved
some right to exploit subsurface clay, petitioner plausibly
argues that they relinquished this right by executing the
Quitclaim Deed. This document was executed two weeks
after NDLA secured a legal opinion that, under Louisiana
law, “the owner of the surface rights [viz., NDLA] would
be entitled to ... 100% of the production of any clay.” The
Quitclaim Deed defined “surface minerals” to include clay,
and it relinquished to NDLA any rights the Donald family
“ha[d] or may have in any of the surface minerals located on”
NDLA's tract. This language is hostile to the notion that the
Donald family intended to reserve any right to mine clay.

*6  The balance of the Quitclaim Deed is equally hostile to
that notion. It provides that, “[u]nder no circumstances shall
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any portion of the surface of the [260.48-acre tract] be used
for the exploration, development or production” of minerals.
Rather, any subsurface minerals to which the Donald family
reserved rights “may be withdrawn or extracted ... only by
means of unitization through unit wells located on other lands
or by directional drilling beneath the surface of the [tract] by
means of wells located on other lands.”

The term “unitization” typically refers to oil and gas
resources. Amoco Prod. Co. v. Heimann, 904 F.2d 1405, 1410
(10th Cir. 1990) (“Unitization refers to the consolidation of
mineral or leasehold interests in oil or gas ....”); see Nunez
v. Wainoco Oil & Gas Co., 488 So. 2d 955 (La. 1986); see
also 1 Bruce M. Kramer & Patrick H. Martin, The Law of
Pooling and Unitization § 1.02 (3d ed. 2022). Oil and gas
resources, moreover, would appear to be the minerals most
commonly exploited by “unit wells located on other lands”
or “by directional drilling beneath the surface of the [tract]
by means of wells located on other lands.” Respondent offers
no plausible explanation as to how this language could easily
embrace the mining of subsurface clay. It thus appears likely,
as stated in the Declaration referenced above, that the Donald
family intended to reserve rights only to “sub-surface liquid
and gaseous minerals.”

[2] For all these reasons, we conclude that the “protected
in perpetuity” question involves—at the very least—genuine
disputes of material [*10] fact. We will therefore deny
respondent's Motion for Partial Summary judgment on this

point.3

B. Penalty Approval
[3]  [4] Section 6751(b)(1) provides that “[n]o penalty under

this title shall be assessed unless the initial determination
of such assessment is personally approved (in writing) by
the immediate supervisor of the individual making such

determination.”4 In TEFRA cases such as this, supervisory
approval is timely if it occurs before issuance of the FPAA.
See Palmolive Bldg. Invs., LLC v. Commissioner, 152 T.C.
75, 83 (2019). If supervisory approval was obtained by that
date, the partnership must establish that the approval was
untimely, i.e., “that there was a formal communication of the
penalty before the proffered approval” was secured. See Frost

v. Commissioner, 154 T.C. 23, 35 (2020).5

*7  Petitioner does not dispute that RA Stafford received
from Mr. Brantley, her immediate supervisor, timely written
approval for all penalties determined under sections 6662 and

6662A. Accordingly, no [*11] further analysis is required
in order to grant respondent's Motion with respect to these
accuracy-related penalties.

[5] Petitioner advances a section 6751(b)(1) challenge only
with respect to the fraud penalty. The record establishes
that Ms. Gill recommended assertion of the fraud penalty
and secured timely approval for this penalty from her
immediate supervisor, Mr. Miller. Ms. Gill then forwarded
her recommendation (thus approved) to RA Stafford and
Mr. Brantley. They likewise approved inclusion of the fraud
penalty. All of these approvals occurred before the NOPAs
and FPAA were issued. The IRS would thus seem to have
complied with section 6751(b)(1) in all respects.

Notwithstanding this record, petitioner contends that the IRS
did not meet its burden under section 6751(b)(1). Petitioner
first asserts that Mr. Miller approved assertion of the fraud
penalty, not on August 2, 2021, as he averred, but rather
on September 2, 2021, three weeks after issuance of the
NOPA. Petitioner points to what it views as an irregularity
in the handwritten “8” that forms the month of the date that
accompanies Mr. Miller's signature. Petitioner's allegation
is that Mr. Miller backdated his signature—by changing
the number “9” to a number “8”—after the NOPA was
issued, in order to create the impression that he had timely
approved Ms. Gill's recommendation. It is on this basis that
petitioner concludes that the relevant supervisory approval
was untimely.

Mr. Miller has averred in a supplemental Declaration that he
“originally wrote in the number nine for the month” on the
penalty recommendation memorandum. “After realizing that
it was August, not September, [he] immediately corrected it
and wrote the number eight over the nine.” He averred that
he “corrected this number on that same date, i.e., August 2,
2021.”

[6] The email that Ms. Gill sent to RA Stafford,
recommending assertion of the fraud penalty, corroborates
Mr. Miller's attestation. That email, on which Mr. Miller was
copied, stated as follows: “Senior Counsel Anita Gill has
determined that fraud should be asserted in North Donald
LA Property.... Attached are a copy of ... the fraud language
and the penalty approval form, signed by her manager.”
That email is dated August 2, 2021, the date on which
Mr. Miller avers that he signed the penalty recommendation
memorandum.
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[*12] Petitioner alternatively contends that Ms. Gill did not
make the “initial determination” to assert the fraud penalty
because, as an attorney in the Office of Chief Counsel,
she supposedly “did not have authority under the Code,
or as delegated by the IRS, to make the fraud penalty
determination.” Petitioner asserts that “it is Chief Counsel's
duty to be legal advisor to the Commissioner, not to determine
penalties at the exam level.” According to petitioner, “no
court has found it acceptable for IRS Counsel to make the
initial determination of fraud at the examination level.”

We reject each of these assertions. We have previously held
that an “initial determination” of a penalty can be made by
a Chief Counsel attorney, and we have dismissed petitioner's
suggestion that an “initial determination” cannot take the form
of a recommendation or advice. See Graev v. Commissioner,
149 T.C. 485, 494–98 (2017), supplementing and overruling
in part 147 T.C. 460 (2016). Although Graev involved an
accuracy-related penalty under section 6662, not a fraud
penalty under section 6663, neither the plain text of section
6751(b)(1) nor judicial precedent supports the view that
a Chief Counsel attorney's authority to make the “initial
determination” varies depending on the nature of the penalty.

*8  [7] As the attorney assigned to review the draft NOPAs
and FPAA, Ms. Gill had the responsibility to determine
whether those documents were accurate. The Chief Counsel
Directives Manual (CCDM) and the Internal Revenue
Manual (IRM) establish that it is within the duties and
authority of Chief Counsel attorneys to advise revenue agents
and review their work. See CCDM 33.1.2.7.4 (June 2, 2014)
(dealing with Chief Counsel's authority in reviewing notices
of deficiency); see also id. 33.1.2.8(1) (Oct. 17, 2016) (“The
role of the Field Counsel is to advise whether a deficiency
notice should be issued, and if so, to make recommendations
concerning the issues to be asserted ....”); IRM 4.31.2.7.2.5(1)
(d) (May 10, 2019) (“Area Counsel must approve all FPAAs
before issuance.”). Ms. Gill was the first IRS officer to
recommend the fraud penalty, so her determination on this
point was the “initial determination.”

[8] In any event, granting for the sake of argument
petitioner's premise that an “examiner” had to make the initial
determination to assert the fraud penalty, RA Stafford, the
examiner, did so. This is established by the “Memorandum,”
electronically signed by RA Stafford and Mr. Brantley on
August 3, 2021, in which RA Stafford adopted Ms. Gill's
recommendation to impose the fraud penalty, stating that
“I accept the [*13] above recommendation.” RA Stafford's

immediate supervisor, Mr. Brantley, then approved her action,
stating that “I approve the above recommendation.”

[9] Supervisory approval need not be recorded on any
particular form or document. The only requirement is a
writing that manifests the supervisor's intent to approve the
penalty in question. See Tribune Media Co. v. Commissioner,
T.C. Memo. 2020-2, 119 T.C.M. (CCH) 1006, 1010–11.
Regardless of whether the “initial determination” of the fraud
penalty is thought to have been made by Ms. Gill or RA
Stafford, the penalty received the requisite approval from
the appropriate supervisor(s). See Nassau River Stone, LLC
v. Commissioner, T.C. Memo. 2023-36, at *7–8 (rejecting
arguments resembling those advanced by petitioner here and
holding that the IRS secured timely supervisory approval(s)
for a fraud penalty).

[10]  [11] Finally, petitioner contends that RA Stafford's
earlier decision not to assert the fraud penalty—as shown by
her checking the “NO” box in April 2016 opposite “Civil
Fraud” on the penalty lead sheet—precluded Ms. Gill (or any
IRS officer) from later determining that such a penalty was
appropriate. Petitioner misapprehends what section 6751(b)
(1) requires. As we have held, the IRS need not determine all
possible penalties at the same time. See Palmolive Bldg. Invs.,
152 T.C. at 85; Excelsior Aggregates, LLC v. Commissioner,
T.C. Memo. 2021-125.

The IRS often asserts penalties for the first time in its answer
or amended answer. We have repeatedly held that we have
jurisdiction to redetermine such penalties pursuant to section
6214(a). See, e.g., Graev, 147 T.C. at 476 & n.9; Roth v.
Commissioner, T.C. Memo. 2017-248, 114 T.C.M. (CCH)
649, 652, aff'd, 922 F.3d 1126 (10th Cir. 2019). Whenever this
occurs, it will invariably be true that the exam team did not
assert the penalty in question. We have never held that the
exam team's decision not to assert a penalty has any bearing
on Chief Counsel's ability to assert that penalty later. To the
contrary, we have held that section 6751(b)(1) is satisfied so
long as the penalty asserted in the answer receives proper
supervisory approval at that time. Roth, 114 T.C.M. (CCH) at
652. The same reasoning applies here.

To defeat a motion for summary judgment, the opposing party
may not rely on mere “allegations or denials” but must “set[ ]
forth specific facts,” including facts established by affidavits
or declarations. Rule 121(d) and (e). Petitioner has set forth
no specific facts to dispute the existence or timeliness of the
written supervisory approvals in this [*14] case. We hold that
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respondent has satisfied the requirements of section 6751(b)
(1) and is entitled to summary judgment on this issue.

*9  To reflect the foregoing,

An order will be issued denying respondent's Motion for
Partial Summary Judgment at docket entry #10 and granting

respondent's Motion for Partial Summary Judgment at docket
entry #15.

All Citations

T.C. Memo. 2023-50, 2023 WL 2985260, T.C.M. (RIA)
2023-050, 2023 RIA TC Memo 2023-050

Footnotes
1 Unless otherwise indicated, all statutory references are to the Internal Revenue Code, Title 26 U.S.C. (Code), in effect

at all relevant times, all regulation references are to the Code of Federal Regulations, Title 26 (Treas. Reg.), in effect at
all relevant times, and all Rule references are to the Tax Court Rules of Practice and Procedure. We round all monetary
amounts to the nearest dollar.

2 Before its repeal, TEFRA (Tax Equity and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248, §§ 401–407, 96 Stat.
324, 648–71) governed the tax treatment and audit procedures for many partnerships, including NDLA.

3 Respondent appears also to contend that the Quitclaim Deed may have reconveyed to Welsh the right to mine subsurface
clay. It seems obvious that Welsh is mentioned in this document only because it preceded NDLA in the chain of title:
Welsh had already conveyed the entirety of the 260.48-acre tract to NDLA, reserving no rights whatsoever. In a similar
vein respondent contends that Mr. Clark's appraisal was not a “qualified appraisal,” see § 170(f)(11), because he ignored
Welsh's supposed rights to mine subsurface clay. Because we find that the Quitclaim Deed conveyed no such rights to
Welsh, we reject this argument as well.

4 Although the Commissioner does not bear a burden of production with respect to penalties in a partnership-level
proceeding, a partnership may raise section 6751(b) as an affirmative defense. See Dynamo Holdings Ltd. P'ship v.
Commissioner, 150 T.C. 224, 236–37 (2018).

5 Absent stipulation to the contrary, appeal of this case would lie to the U.S. Court of Appeals for the Eighth Circuit. See §
7482(b)(1)(E). That court has not squarely addressed the question of when supervisory approval must be secured. But
cf. Wells Fargo & Co. v. United States, 957 F.3d 840, 854 (8th Cir. 2020) (“By its terms, [section 6751(b)(1)] requires
prior written approval to be obtained when the government ‘assesses’ a penalty against a taxpayer.”). The U.S. Court of
Appeals for the Eleventh Circuit has interpreted the term “assessment” to refer to the “ministerial” process by which the
IRS formally records the tax debt. See Kroner v. Commissioner, 48 F.4th 1272, 1278 (11th Cir. 2022), rev'g in part T.C.
Memo. 2020-73. The supervisory approvals in this case were secured long before “assessment” and were timely under
this Court's standard, which requires that approval be secured before the first “formal communication of the penalty” to
the taxpayer. Frost, 154 T.C. at 35.

End of Document © 2023 Thomson Reuters. No claim to original U.S.
Government Works.
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subject: Retained Surface-Mining Rights in Conservation Easement Deeds 
 

This Chief Counsel Advice responds to your request for assistance.  This advice may 
not be used or cited as precedent. 
 

ISSUE 

Does a conservation easement satisfy the requirements of section 170(h) of the Code if 
the donor of the easement retains a qualified mineral interest, the ownership of the 
surface estate and mineral interest has never been separated, and under the terms of 

the deed the donor can use a surface-mining method to extract the subsurface minerals 
with the donee’s approval? 

CONCLUSION 

No.  If the donor of a conservation easement owns both the surface estate and a 

qualified mineral interest that has never been separated from the surface estate, and 
the deed retains any possibility of surface mining to extract the subsurface minerals, the 
conservation easement does not satisfy the requirements of section 170(h) even if the 

donee would have to approve the surface-mining method, because the contribution is 
not treated as made exclusively for conservation purposes under section 170(h)(5). 



 
POSTU-105674-20 2 

 

 

LAW AND ANALYSIS 

Section 170(f)(3)(A) generally precludes a charitable contribution deduction for a gift of 
a partial interest in property.  Section 170(f)(3)(B)(iii), however, provides an exception 
for a qualified conservation contribution.  Section 170(h)(1) defines a qualified 

conservation contribution as a contribution of a qualified real property interest to a 
qualified organization exclusively for conservation purposes.    
 

Under section 170(h)(5)(A), a conservation easement is not treated as exclusively for 
conservation purposes unless the conservation purpose is protected in perpetuity.  
Under section 170(h)(5)(B)(i), if the donor retains a qualified mineral interest, the 

conservation easement is generally not treated as exclusively for conservation purposes 
if at any time there may be extraction or removal of minerals by any surface-mining 
method. The only exception to this rule is in section 170(h)(5)(B)(ii), which states that if 

the ownership of the surface estate and mineral interests has been and remains 
separated, and the probability of surface mining occurring on the property is so remote 
as to be negligible, then the contribution may be treated as exclusively for conservation 

purposes.    
 
Section 1.170A-14(g)(4)(i) clarifies the rules regarding the retention of qualified mineral 

interests in conservation contributions and whether those retained interests preclude a 
charitable contribution deduction.  Section 1.170A-14(g)(4)(i) restates the general 
statutory rule that no deduction is allowed if there is a retention by any person of a 

qualified mineral interest and the minerals may be extracted or removed by any surface-
mining method.  Section 1.170A-14(g)(4)(i) also states that the requirement that the 
conservation purposes be protected in perpetuity is not satisfied in the case of a 

qualified mineral interest gift if any method of mining that is inconsistent with the 
particular conservation purposes of a contribution is permitted at any time.  Finally, 
section 1.170A-14(g)(4)(i) provides that a deduction under § 1.170A-14 will not be 

denied in the case of certain methods of mining that may have limited, localized impact 
on the real property and are not irremediably destructive of significant conservation 
interests.  However, as stated above, surface mining is specifically prohibited.  

Therefore, surface mining is not a mining method that is allowable if it has limited, 
localized impact on the real property and is not irremediably destructive of significant 
conservation interests.  

 
Section 1.170A-14(g)(4)(ii)(A) provides an exception to the prohibition on surface mining 
for contributions made after July 18, 1984, but this regulation section pre-dates, and is 

different than, the statutory exception in current section 170(h)(5)(B)(ii).  Section 
1.170A-14(g)(4)(ii)(A) does not apply to conservation easements donated after the 
applicability date of section 170(h)(5)(B)(ii) as amended, i.e., conservation easements 

granted after December 31, 1997.   
 
In Great Northern Nekoosa Corp. v. U.S., 38 Fed. Cl. 645, 649-50 (1997), the taxpayer 

contributed two conservation easements but retained the right to surface-mine 
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subsurface minerals.  The government filed a motion for partial summary judgment 
claiming the contribution was not deductible because the taxpayer’s contribution was 

not exclusively for conservation purposes due to the retained surface-mining rights.  Id. 
at 654.  The taxpayer argued that the deduction was allowed, based on the third 
sentence in Treas. Reg. §1.170A-14(g)(4)(i), which provides an exception to the 

disallowance rule where the impact of the mining has a limited, localized impact but is 
not irremediably destructive of significant conservation interests. Id. at 658.  The court 
dismissed this argument, stating that the taxpayer’s interpretation of the regulation was 

contrary to the regulation as a whole and the statute itself, both of which prohibit surface 
mining.  Id. at 659.  In addition, the court noted that the taxpayer’s argument would 
conflict with, and subvert, the fundamental conservation purposes of the statute.  Id.  

The court in Great Northern Nekoosa Corp. cited the law as it existed in 1981, which did 
not provide for an exception for the prohibition on surface mining.1 However, the court’s 
analysis is relevant here because the change in law, which added the only exception to 

the prohibition on surface mining, does not apply in situations where the ownership of 
the surface estate and the mineral interest has never been separated.  

 

Under section 170(h)(5) and section 1.170A-14(g)(4)(i), unless the exception in section 
170(h)(5)(B)(ii) applies, a contribution is not treated as made exclusively for 
conservation purposes if there is an owner of a qualified mineral interest and the deed 

permits the owner of that interest to extract or remove those minerals by a surface-
mining method.  Here, the ownership of the surface estate and mineral interest has 
never been separated.  As such, the exception under section 170(h)(5)(B)(ii) does not 

apply.  The contribution is not treated as made exclusively for conservation purposes 
because, with the donee’s approval, the deed allows surface mining of the donor’s 
subsurface minerals.  A donee’s approval does not rectify the problem, because if the 

approval is granted, surface mining can occur.  Because the contribution is not treated 
as made exclusively for conservation purposes, it is not a qualified conservation 
contribution.  Therefore, because the gift is a less than the donor’s entire interest and is 

not a qualified conservation contribution, a charitable contribution deduction is not 
allowed under section 170(f)(3)(B)(iii).  
 

If you have any questions, please contact Richard C. Gano IV at (202) 317-7011. 
 
 

 

 
1 Congress added section 170(h)(5)(B)(ii) in 1984. See Pub. L. No. 98-369, § 1035(a), 98 Stat. 494, 1042 
(1984). Congress subsequently amended section 170(h)(5)(B)(ii) in 1997. See Pub. L. No. 105-34, 
§ 508(d), 111 Stat. 788, 860 (1997). 
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(A) Amount.--Paragraph (1) shall apply to amounts paid within the taxable year only to the extent that such amounts do
not exceed $50 multiplied by the number of full calendar months during the taxable year which fall within the period
described in paragraph (1). For purposes of the preceding sentence, if 15 or more days of a calendar month fall within such
period such month shall be considered as a full calendar month.

(B) Compensation or reimbursement.--Paragraph (1) shall not apply to any amount paid by the taxpayer within the
taxable year if the taxpayer receives any money or other property as compensation or reimbursement for maintaining the
individual in his household during the period described in paragraph (1).

(3) Relative defined.--For purposes of paragraph (1), the term “relative of the taxpayer” means an individual who, with
respect to the taxpayer, bears any of the relationships described in subparagraphs (A) through (G) of section 152(d)(2).

(4) No other amount allowed as deduction.--No deduction shall be allowed under subsection (a) for any amount paid by
a taxpayer to maintain an individual as a member of his household under a program described in paragraph (1)(A) except
as provided in this subsection.

(h) Qualified conservation contribution.--

(1) In general.--For purposes of subsection (f)(3)(B)(iii), the term “qualified conservation contribution” means a
contribution--

(A) of a qualified real property interest,

(B) to a qualified organization,

(C) exclusively for conservation purposes.

(2) Qualified real property interest.--For purposes of this subsection, the term “qualified real property interest” means any
of the following interests in real property:

(A) the entire interest of the donor other than a qualified mineral interest,

(B) a remainder interest, and

(C) a restriction (granted in perpetuity) on the use which may be made of the real property.

(3) Qualified organization.--For purposes of paragraph (1), the term “qualified organization” means an organization which--
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(A) is described in clause (v) or (vi) of subsection (b)(1)(A), or

(B) is described in section 501(c)(3) and--

(i) meets the requirements of section 509(a)(2), or

(ii) meets the requirements of section 509(a)(3) and is controlled by an organization described in subparagraph (A) or
in clause (i) of this subparagraph.

(4) Conservation purpose defined.--

(A) In general.--For purposes of this subsection, the term “conservation purpose” means--

(i) the preservation of land areas for outdoor recreation by, or the education of, the general public,

(ii) the protection of a relatively natural habitat of fish, wildlife, or plants, or similar ecosystem,

(iii) the preservation of open space (including farmland and forest land) where such preservation is--

(I) for the scenic enjoyment of the general public, or

(II) pursuant to a clearly delineated Federal, State, or local governmental conservation policy,

and will yield a significant public benefit, or

(iv) the preservation of an historically important land area or a certified historic structure.

(B) Special rules with respect to buildings in registered historic districts.--In the case of any contribution of a qualified
real property interest which is a restriction with respect to the exterior of a building described in subparagraph (C)(ii), such
contribution shall not be considered to be exclusively for conservation purposes unless--

(i) such interest--

(I) includes a restriction which preserves the entire exterior of the building (including the front, sides, rear, and height
of the building), and

(II) prohibits any change in the exterior of the building which is inconsistent with the historical character of such
exterior,
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(ii) the donor and donee enter into a written agreement certifying, under penalty of perjury, that the donee--

(I) is a qualified organization (as defined in paragraph (3)) with a purpose of environmental protection, land
conservation, open space preservation, or historic preservation, and

(II) has the resources to manage and enforce the restriction and a commitment to do so, and

(iii) in the case of any contribution made in a taxable year beginning after the date of the enactment of this subparagraph,
the taxpayer includes with the taxpayer's return for the taxable year of the contribution--

(I) a qualified appraisal (within the meaning of subsection (f)(11)(E)) of the qualified property interest,

(II) photographs of the entire exterior of the building, and

(III) a description of all restrictions on the development of the building.

(C) Certified historic structure.--For purposes of subparagraph (A)(iv), the term “certified historic structure” means--

(i) any building, structure, or land area which is listed in the National Register, or

(ii) any building which is located in a registered historic district (as defined in section 47(c)(3)(B)) and is certified by
the Secretary of the Interior to the Secretary as being of historic significance to the district.

A building, structure, or land area satisfies the preceding sentence if it satisfies such sentence either at the time of the
transfer or on the due date (including extensions) for filing the transferor's return under this chapter for the taxable year
in which the transfer is made.

(5) Exclusively for conservation purposes.--For purposes of this subsection--

(A) Conservation purpose must be protected.--A contribution shall not be treated as exclusively for conservation
purposes unless the conservation purpose is protected in perpetuity.

(B) No surface mining permitted.--

(i) In general.--Except as provided in clause (ii), in the case of a contribution of any interest where there is a retention
of a qualified mineral interest, subparagraph (A) shall not be treated as met if at any time there may be extraction or
removal of minerals by any surface mining method.
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(ii) Special rule.--With respect to any contribution of property in which the ownership of the surface estate and mineral
interests has been and remains separated, subparagraph (A) shall be treated as met if the probability of surface mining
occurring on such property is so remote as to be negligible.

(6) Qualified mineral interest.--For purposes of this subsection, the term “qualified mineral interest” means--

(A) subsurface oil, gas, or other minerals, and

(B) the right to access to such minerals.

(7) Limitation on deduction for qualified conservation contributions made by pass-through entities.--

(A) In general.--A contribution by a partnership (whether directly or as a distributive share of a contribution of another
partnership) shall not be treated as a qualified conservation contribution for purposes of this section if the amount of such
contribution exceeds 2.5 times the sum of each partner's relevant basis in such partnership.

(B) Relevant basis.--For purposes of this paragraph--

(i) In general.--The term “relevant basis” means, with respect to any partner, the portion of such partner's modified basis
in the partnership which is allocable (under rules similar to the rules of section 755) to the portion of the real property
with respect to which the contribution described in subparagraph (A) is made.

(ii) Modified basis.--The term “modified basis” means, with respect to any partner, such partner's adjusted basis in the
partnership as determined--

(I) immediately before the contribution described in subparagraph (A),

(II) without regard to section 752, and

(III) by the partnership after taking into account the adjustments described in subclauses (I) and (II) and such other
adjustments as the Secretary may provide.

(C) Exception for contributions outside 3-year holding period.--Subparagraph (A) shall not apply to any contribution
which is made at least 3 years after the latest of--

(i) the last date on which the partnership that made such contribution acquired any portion of the real property with
respect to which such contribution is made,
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(ii) the last date on which any partner in the partnership that made such contribution acquired any interest in such
partnership, and

(iii) if the interest in the partnership that made such contribution is held through 1 or more partnerships--

(I) the last date on which any such partnership acquired any interest in any other such partnership, and

(II) the last date on which any partner in any such partnership acquired any interest in such partnership.

(D) Exception for family partnerships.--

(i) In general.--Subparagraph (A) shall not apply with respect to any contribution made by any partnership if
substantially all of the partnership interests in such partnership are held, directly or indirectly, by an individual and
members of the family of such individual.

(ii) Members of the family.--For purposes of this subparagraph, the term “members of the family” means, with respect
to any individual--

(I) the spouse of such individual, and

(II) any individual who bears a relationship to such individual which is described in subparagraphs (A) through (G)
of section 152(d)(2).

(E) Exception for contributions to preserve certified historic structures.--Subparagraph (A) shall not apply to any
qualified conservation contribution the conservation purpose of which is the preservation of any building which is a
certified historic structure (as defined in paragraph (4)(C)).

(F) Application to other pass-through entities.--Except as may be otherwise provided by the Secretary, the rules of
this paragraph shall apply to S corporations and other pass-through entities in the same manner as such rules apply to
partnerships.

(G) Regulations.--The Secretary shall prescribe such regulations or other guidance as may be necessary or appropriate to
carry out the purposes of this paragraph, including regulations or other guidance--

(i) to require reporting, including reporting related to tiered partnerships and the modified basis of partners, and

(ii) to prevent the avoidance of the purposes of this paragraph.
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