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Inevitable but Important 
Legal Disclaimer

This material is being provided by the panelists and the 
Land Trust Alliance for informational purposes only. The 
material in this presentation is general and is not 
intended to be legal advice. Nothing in this presentation 
should be relied upon or used without consulting a lawyer 
to consider your specific circumstances, possible changes 
to applicable laws, rules, and regulations, and other legal 
issues. Receipt of this material does not establish an 
attorney-client relationship.
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Background

Did we consider the following at IRS when we were writing 
the Treasury Regulations under Section 170(h) of the Code 

in the early 1980s?

• Amending conservation easements – NEVER CAME UP
• Climate change – NEVER CAME UP
• Perpetuity – SURE, CAME UP A LOT
• Is “climate change” part of “perpetuity”? – NEVER CAME UP
• What should the rules be for amending perpetual 

conservation easements to take into account conservation 
and land use changes attributable to climate change? –
NEVER CAME UP
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Available “Guidance”
FROM IRS:

“Grantee and Grantor may amend this Easement to enhance 
the Property’s conservation values or add real property 
subject to the restrictions set  forth in this deed to the 
restricted property by an amended deed of easement, 
provided that no amendment shall (i) affect this Easement’s 
perpetual duration, (ii) permit development, improvements, 
or uses prohibited by this Easement on its effective date, (iii) 
conflict with or be contrary to or inconsistent with the 
conservation purposes of this Easement, (iv) reduce the 
protection of the conservation values  . . .”
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Available “Guidance”

FROM THE COURTS:

Pine Mountain Preserve, LLLP v. Commissioner, No. 19-
11795 (11th Cir. 2020) (PMPII). The full court opinion, 
with one dissenting judge, decided that an amendment 
clause is valid so long as it does not “endanger 
qualification under section 170(h).”
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Are there any rules in the tax code or the regulations that 
arguably do apply to amending conservation easements, 
including to account for conservation and land use changes 
attributable to climate change?
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There can be no adverse impact on the conservation values of 
the subject property.  See Section 170(h)(5)(A), which reads, in 
relevant part, “A contribution shall not be treated as exclusively 
for conservation purposes unless the conservation purpose is 
protected in perpetuity.”

Who said, “In theory, theory and practice are the same.  
In practice, they’re different”?
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There can be no “impermissible” private benefit – let’s 
just say no private benefit.  

That one seems absolutely clear.
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As an easement holder, what are your choices:

> Leaving an amendment provision out of your 
easement documents?

> Using the IRS “safe harbor” language?
> Use the Pine Mountain language, that is, an 

amendment clause is valid so long as it does not 
“endanger qualification under section 170(h)”?

> Something more?
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Who decides if a proposed amendment would have an 
adverse impact on the perpetual protection values of a 
property or “endanger qualification under section 
170(h)”?  

What would the IRS say about this?

How is “private benefit” determined?  What would the IRS 
say about this?
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No clear “answer” but clear advice:  Every easement 
holder needs to make its own determination about: 

(1) whether to use an amendment clause, and 

(2) if you do, what does it say?
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This is NOT legal advice.  

I (personally; this is not legal advice) like including these: 
–

This Easement can be amended only if such amendment 
[among other rules and requirements] ….
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1. does not constitute private inurement or give rise to an 
impermissible private benefit under Section 501(c)(3) and 
other applicable provisions of the Code or [state statute], 
based on an appraisal of the economic impact of the 
proposed amendment by an appraiser selected by Grantee;

2. (no adverse impact on, or maybe has a neutral or positive 
impact on)*, the Conservation Values, based on an 
evaluation of the effect of the proposed amendment on the 
Conservation Values by an independent qualified person 
selected by Grantee;

3. [and while we are at it…] would not in any way make the 
provisions of this Paragraph __ less restrictive

*This decision alone could be an entire Rally workshop by 
itself
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Two Buckets
For this program, all conservation easements fall into two buckets –

• The ones that are recorded already
• The ones that are neither drafted nor recorded

> Much of this program will be relevant for both buckets.

Also, please keep in mind that because of the complexity of some of 
the issues and the time allotted, we are going to have to make a lot 
of generalizations.  

Let’s look at two situations Aunt Sally and your land trust are facing.
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Conservation Easement Amendments:
Understanding LTA’s S&Ps

An amendment should meet all of the following: 

(1) clearly serve the public interest and be consistent 
with the land  trust’s mission; 

(2) comply with all applicable federal, state and local 
laws; 

(3) not jeopardize the land trust’s tax-exempt status or 
status as a charitable organization under federal law; 

Amendment Principles



19

LTA’s S&Ps

(4) not result in private inurement or confer impermissible 
private benefit;

(5) be consistent with the conservation purpose(s) and 
intent of the easement; 

(6) be consistent with the documented intent of the donor, 
grantor and any funding source; and 

(7) have a net beneficial or neutral effect on the relevant 
conservation values protected by the easement.

Amendment Principles, continued
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Conservation Easement Amendments

• “Netting out” 
• within the same property (“four corners”)
• beyond the property

• Donated easement? 
• during audit period?
• outside audit period?

• Grant-funded easement
• agency input and/or approval

• Any other relevant/important issues?

Other Considerations
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Conservation Easement Amendments

• Aunt Sally put a conservation easement on her oceanfront 
property in 2007.    

• Sally reserved the right (which she has not yet exercised) 
to put one more house on the property, within an area 
designated as “Reserved House Site” on an exhibit to the 
conservation easement.  

• At the time of the donation, the Reserved House Site was 
325 feet from the highwater mark.

The Legend of Aunt Sally | Scenario 1
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Conservation Easement Amendments

• After more than a decade of storms and beach erosion, the 
Reserved House Site is now approximately 175 feet from 
the highwater mark.  The Town Engineer has told her the 
ocean level is likely to continue to rise and the erosion is 
likely to continue at a combined rate of roughly 13 feet per 
year.

• Sally wants to amend the conservation easement to 
relocate the Reserved House Site to the rear of her 
property to the site identified as “Alternate House Site” on 
the Base Plan Orthograph that follows. 

The Legend of Aunt Sally | Scenario 1, 
continued
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Conservation Easement Amendments
Aunt Sally |  Scenario 1
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S&P Amendment Principles

(1) serve the public interest and consistent with land trust’s 
mission; 

(2) comply with all applicable laws; 
(3) the land trust’s tax-exempt status; 
(4) private inurement and private benefit; 
(5) consistent with conservation purpose(s) and intent of 

easement; 
(6) consistent with intent of the donor and funding sources; 

and 
(7) net beneficial or neutral effect on conservation values
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• “Netting out” 

• Donated easement? 

• Grant-funded easement?

• Any other relevant/important issues?

Other Considerations



26

Climate Change and 
Conservation Easement Amendments

• What do you tell Aunt Sally?

• Does your answer change if Sally has nominal other assets 
and that she was holding off on building the reserved 
residence as part of her plan one day to sell this buildable 
oceanfront lot and provide herself with a very nice nest egg 
that would help her be secure in her old age?

• How do your answers to these questions make you feel? 
How will our approaches to these scenarios best serve lasting 
conservation?

Aunt Sally Scenarios
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Second Bucket

So after that exercise, we need some time for some relief.

We are going to turn to the second bucket, the easements 
that are NOT drafted or recorded yet.

Trying to draft suitable language for an amendment 
provision in a conservation easement that (1) adequately 
deals with the potential need for flexibility in dealing with 
climate change issues and (2) doesn’t cause the IRS to 
deny the deduction for the easement because the 
amendment provision does not protect the conservation 
values in perpetuity. 
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Understanding Climate Change Impacts

What are some regional or local climate change issues 
your landowners and easements are facing?

Just like with everything in drafting- there are local and 
regional variations, some that are property specific.

One thing that remains constant is climate change is and 
will continue to have an effect on land.

Using the mindset of what might occur
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Drafting with Flexibility
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Receding Glaciers

This fall in Alaska…
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Sea Level Rise

The Aunt Sally Situation throughout the Coast

PC: StarNews/Paul Stephen
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Flooding and Drought
Water impacts access and ability to use land

PC: WITN Web 
Team

Cape Town, February 2018. 
PC: Robert McSweeney
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• Every property is different.

• Every region of the country has different potential climate 
change issues.

• Think!!  Plan ahead!!   

• Think of “alternate” sites or uses that can be built into the 
current easement draft you are working on.

So, how can we address these issues 
NOW or as we draft easements going 
forward?
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Conservation Easement Amendments

• Note that in the previous scenario, the property across the 
road from the Sally CE property is owned by the Land 
Trust.  

• Now assume Sally has precisely the same “I want to 
relocate my reserved house site” request, but in this 
situation, the property across the road from Sally’s CE 
property is also owned by Sally.

The Legend of Aunt Sally | Scenario 2
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Conservation Easement Amendments
Aunt Sally |  Scenario 2
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• Private benefit? 

• Adverse impact on 
conservation values?

• “Netting out” within the 
same property (“four 
corners”)?

• “Netting out” beyond 
the same property?

• Any other 
relevant/important 
issues?

In situation #2, we, and Sally, are faced with 
the same questions as in #1 
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• Conclusions

• Tips 

• Recommendations

So, panelists, what do we tell Aunt Sally 
this time?
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Climate Change and Amendments

No easy 
answers!
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Thank you!
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