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TACKLING TRESPASSERS
Land trusts can and should tackle trespassers. Trespass is the fastest growing class of conservation easement
violations and encroachments on fee conservation land.

The key is how, what, when and who to involve.
This session explores how stewardship personnel manage the fastest growing class of conservation
easement violations and fee land damage—those caused by third parties. We will establish the legal bases for
reaching trespassers who are not parties to the conservation easement (with or without the landowner's
participation) as well as dealing with the practical realities of fee land trespass.
Jessica E. Jay, Conservation Law, P.C., conservationlaw@msn.com, together with
Kate Harper, Esq., Timony Knox, LLP, CHarper@timoneyknox.com
Hanni Muerdter, Southern Appalachian Highlands Conservancy, hanni@appalachian.org
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4.
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Overview of Workshop, Law, and Trends
Case Story 1 on Fee trespass – Boy Scout: Fee Timber Cut
a. Brainstorm approaches
b. Other examples from group
c. Existing guidance
d. Stewardship
Case Story 2 on Fee trespass – Willow Cove: Fee Viewshed Cut
a. Brainstorm approaches
b. Other examples from group
c. Existing guidance
d. Stewardship
Case Story 3 on CE trespass– Buck’s Vanity Logging: CE Viewshed Cut
a. Brainstorm approaches
b. Other examples from group
c. Existing guidance
d. Drafting considerations and options
e. Stewardship
What We Learned
Remember to complete the evaluations!

A. Overview
1. Conservation easements are a property right and implications of that point.
2. Fee land trespass law well established but land trusts still have perception obstacles.
3. Both the state enabling legislation for conservation easements and the common law regarding negative
easements, restrictive covenants and equitable servitudes give land trusts a right of enforcement.
4. Land trust is a directly aggrieved party and thus has standing and other rights against the landowner for the
violation, regardless of cause, or the third party.
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Standing issues can sometimes play a role especially if the land trust fails to enforce.
A land trust would only be interested in pursuing judicial remedies against a third party where the landowner
is without fault in causing the violation and the landowner wants to avoid being a party to the suit.
If landowner is a violator or contributes in any way to the violation, then the land trust can sue the landowner.
If the landowner wants to join the suit, land trust likely would not be able to prevent this and likely welcome
landowner in the suit as more persuasive to the court.
Consider use of criminal actions and statutes and how they fit into the picture, don’t threaten them.

B. The Law
1. Statutory and common law legal options (see Appendix B):
a. reaching the third party alone (without the landowner's participation/cooperation);
b. reaching the third party collaboratively (with landowner's participation);
c. education of the judiciary, lawyers, stakeholders and general public
2. Cases (see Appendix C, D)
a. Board of Regents v. Roth, 408 US 564, 577 (1972) established the principle that property interests are
created by state law.
b. Tax court cases recognize state real property law to apply to conservation easements.
i.
State law determines the nature of the property rights, and Federal law determines the appropriate
tax treatment of those rights. (Carpenter)
ii.
State law determines whether a baseline may be incorporated by reference into a conservation
easement. (Butler)
iii.
Annual monitoring is sufficient to uphold perpetuity and to ensure that reserved rights are not
inconsistent uses with the protected conservation purposes. (Butler, Friedberg)
iv.
Existing land-use and zoning regulations may render the donation of an easement as not rising to the
level of a “qualified conservation contribution” (Asser [1982 East LLC]) or of no value. (Turner,
Herman, Dunlap)
3. Real estate principles provide greater protection to conservation purposes and values and the authority of
land trusts to administer conservation easements on a conservation basis rather than using commercial
principles prevalent in contract law.
4. Reasonableness doctrine case in point; commercial reasonableness is based on economics and cost benefit
analysis; reasonableness in the administration of a real estate interest by a land trust has greater deference and
discretion in pursuing purposes that are not economically profitable.
5. Conservation easements should not be subject to rules of the Uniform Commercial Code. These are not
commercial endeavors; indeed by their terms conservation easements generally prohibit all but de minimis or
fully consistent commercial activities.
6. Traditional real estate law has some overlap with contract law so elements of covenants or mutual
agreements in conservation easements are consistent with this principle.
C. Terrafirma Trends and Statistics
1. Surveys and anecdotal evidence shows that successor generation landowners and third parties are the
largest sources of CE violations, and neighbors and other stakeholders are the biggest fee land trespassers.
(See Appendix F)
2. Fee simple and easement properties are equally likely to be involved in a dispute.
3. 58% of legal issues involved easements; 42% involved fee land.
4. The total cost is only partially attorney fees:
a. 37% attorney fees, 38% other legal cost,
b. 25% other costs (restoration, boundary surveys, monitoring, other on the ground expenses)
5. Trespass is second highest violation by type (structures are first)
6. Total trespass claims 3-1-13 through 8-21-18 in three categories: roads/ROWs, vegetation/trees, boundary
disputes and encroachments: 123 claims of 517 total claims = trespass is 24% of all claims
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First Case Story
Boy Scout: Fee Timber Trespass

Encroachment event:
 Between August and October 2013, Scott Bobby Turner, d/b/a Turner Logging illegally cut, harvested,
removed and sold approximately 10 acres of timber from a 103 acre tract owned by SAHC (“Boy Scout
Tract”).
 Logger accessed SAHC’s tract through an adjoining tract owned by neighbor. Neighbor entered a timber
cutting contract with logger in August 2013. It was during that time that SAHC believes logger crossed the
property line onto SAHC’s property and proceeded to cut and remove 10 acres of trees.
 Damage to property: 10 acres were “high-graded” (poor logging practice that degrades long-term forest
health), logging skid roads also installed on unsustainable grade and not closed out after logging, resulting
in erosion issues.
 SAHC discovered in February 2015, during annual monitoring visit, and filed a Terrafirma claim.
 Approximately 80%-90% of entire logging job was on SAHC’s Boy Scout Tract, with very little cutting on
neighbor tract with timber contract. This was the second time that logger approached the neighboring
about timbering neighbor land. In 2001, neighbor agreed to let logger timber his property. At that time
neighbor was provided a survey showing the property line separating SAHC’s tract from the neighbor. Also
there was a barb wired fence along that section of the property line that would have clearly indicated a
separate tract.
Issues:
 Trespass event was on a remote, steep area of tract – it is difficult to monitor every boundary line every
year on remote, steep terrain tracts.
 SAHC did not have this particular line posted (although there was a remnant boundary line fence, which we
discovered in 2015 was cut where logging trucks went through).
 Logger known as disreputable and potentially violent (arrested for assault with axe handle). Logger didn’t
fully pay neighbor contract amount for timber harvest, so neighbor interested in having logger pursued and
was generally cooperative with SAHC in providing information.
 Logger likely to be judgement proof, but SAHC assessed and still deemed it valuable to pursue, primarily to
protect landscape and for public/land trust good. Also, even if judgement proof, a lien and/or felony against
logger would potentially hamper his abilities to do further business, further harm community landscape.
Legal: SAHC pursued criminal and civil avenues.
Criminal
 Filed report with sheriff, and DA charged logger with felony larceny (Class H) and felony cutting timber. It
is rare for a DA to prosecute cases of trespassing logging due to inadequately marked boundary lines (our
boundary was not marked with signage in this area) and difficulty demonstrating that the trespasser
knowingly and willingly committed the theft. The State decided to drop the case, as it determined it would
not be able to prove the criminal elements beyond a reasonable doubt. In interviews, logger claimed he
didn’t know he was trespassing (stated he thought he was on neighbor’s land which he had a timber
contract for) and a reputable witness couldn’t put him on site.
Civil
 SAHC sued logger, final judgement awarded in favor of SAHC.
o From Motion for Summary Judgement: “On January 27, 2016, Plaintiff filed a Complaint for trespass,
negligence, and conversion against Defendant Scott Turner, individually and doing business as Turner
Logging. In its Complaint, Plaintiff alleges that between August and November 2013, the Defendant
cut, harvested, and sold timber from the 10 acres owned by the Plaintiff. Complaint at 10. Plaintiff
further alleges that the Defendant entered upon Plaintiff's property and cut its trees without notice to
or permission from the Plaintiff. Complaint at 12-13. Plaintiff alleges that it is entitled to damages for
the Defendant's trespass and the wrongful harvesting of the Plaintiff's trees. Complaint at 19, 24, and
28.”
 Considerations:
o There are essentially two routes for a civil recovery. Logger can be sued for common law trespass and
for a violation of N.C.G.S. 1-539.1. That statute states:
 Any person, firm or corporation not being the bona fide owner thereof or agent of the owner who
shall without the consent and permission of the bona fide owner enter upon the land of another
and injure, cut or remove any valuable wood, timber, shrub or tree there from, shall be liable to
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the owner of said land for double the value of such wood, timber, shrubs or trees so injured, cut or
removed.
o The Courts have said that the damages available for wrongful tree cutting can be valued in one of two
different ways. First, we could seek the difference between the value of the property before the cutting
and the value of the property after the cutting. Alternatively, we can seek the value of the timber itself.
We can’t seek both and it is only the second methodology that is subject to the doubling available under
the statute. (Attorney)
o Decided the neighbors couldn’t be statutorily liable, as the neighbors were owners of the adjacent
property who contracted for the cutting by the logger, as their agent. No case law on this specific issue,
but there is case law that supports the argument that a principal can be held liable for the trespass of
his agent. However, we don’t believe the doubling of damages, which is punitive in nature, would be
available against the neighboring property owners when the only basis for their liability is vicarious –
as opposed to showing that they were aware and either implicitly or explicitly authorized his wrongful
conduct. (Attorney)
 Judgment: Civil liability does not depend on establishing logger’s knowledge that he was crossing onto
SAHC’s land, but the responsibility for cutting trees from another’s land falls upon the tree cutter. Judge
awarded final judgment in favor of SAHC against logger for logging damage to the Boy Scout property in the
full damage amount requested of $195,000, plus allowable costs and prejudgment interest at 8% accruing
since the date we filed suit.
o Breakdown of Damages:
 Value of timber taken, via stump cruise performed by a registered forester: $33,000 for
value of timber taken, doubled under NC statute to $66,000.
 Rehabilitation of forest health, assessed by registered forester: 10 years of ongoing rehab =
$46,000
 Decommissioning logging road: $83,000, as assessed by an Environmental engineer
TOTAL: $195,000
 Collection: Notice of appeal expired, and SAHC is currently still pursuing collection efforts. Order in Aid of
Execution filed, logger did not subsequently appear in court to be questioned under oath regarding his
assets. Motion to show cause recently filed. Logger still logging in area, SAHC reports to sheriff and
attorney when we hear of his whereabouts from community.
Lessons learned:
 Post boundaries! Signage naming land trust, paint also good (harder to take down). (SAHC still working on
backlog of older properties that were never posted, don’t have good surveys, etc.)
 Monitoring practices - Keep records showing that boundary line continues to be obvious: In monitoring
reports, annually document: 1) condition of boundary line directly observed that year (i.e. “we observed
consistent and intact barbed wire fencing”, not just a summary of what has been posted/marked in the past;
2) consider waypointing signs; 3) don’t write “monitors posted and painted boundary during visit” but
instead “posted and painted boundary during visit in accordance with SAHC Boundary Posting Procedures”
or in accordance with boundary posting statute, etc. to show how it was marked.
 SAHC contracts with surveyor now for every new fee simple and CE property to post boundaries.
 Have attorney directly contract professionals assessing damage, not the land trust.
 Cultivate relationship/education with DA.
 Monitoring practice - Fan of taking “random” photos on boundary lines.
 Walk the entire boundary as part of the baseline or land management plan process. Walk every boundary
line once every 3 years on subsequent monitoring visits, supplement with annual review of most recent
aerial imagery for boundaries not walked that year.
 Send a letter to all adjacent neighbors, with a survey of your property (although this probably wouldn’t
have helped here). Letters are a great outreach/education opportunity, explain purpose for protection, how
land will be used (is it open to neighbors for certain uses with a license), benefit afforded to adjacent
landowner for never seeing land trust land developed, and potential fundraising tool – membership ask.
Really difficult, time consuming to keep up with successive neighboring landowners.
 Be strongly involved in the community (prevents violations, increases your chance you’ll hear about a
violation earlier, etc.)
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Second Case Story
Willow Cove: Fee Viewshed Cut
Encroachment event:
 2008 conservation easement
 discovered cutting during a November 2016 annual monitoring visit
 0.4-acre area cut along the boundary line, 2-3 dozen trees cut ranging in diameter from 15” to 30”
 Property line was well-defined (1. observed in 2016 by monitors remnant fencing and locust posts bisecting
cleared area on the property line. 2. The 2008 survey obtained for the conservation easement depicts a
fence line running along the line.) The neighbors had a recorded 1982 survey of the property and
surrounding development available to them, which showed the same boundary line as our 2008 survey.
 Deemed a violation of the conservation easement; while the conservation easement does allow for some
limited forestry and cutting, but action by 3rd party, the CE does not contemplate tree cutting for viewshed
purposes as an allowed use.
 SAHC decided to enforce violation to uphold the conservation easement, to mitigate future risk of ongoing
clearing or maintenance of the area by the Mullinaxes, and to ensure the restoration of the area’s
conservation values.
Issues:
 We did not have photos of this boundary or fence from the baseline
 CE landowners did not want to participate financially or otherwise against neighbors, but were OK with
SAHC proceeding.
 Difficult to monitor every boundary line on remote, steep terrain, large tracts.
 Neighbors claimed they thought their boundary line was not the fence, but that the fence was old horse
fencing and not boundary fencing – a caretaker of the community verbally told them that their property line
was further downslope than what was actual. They said they cut for a view to help with future sale of the
property. After seeing surveys presented by SAHC, neighbors admitted they made a mistake in knowing
where their line was and they did not claim any of the CE property as their own.
 Issue of timing: We discovered the cut within the statute of limitations, but over a year after the cut.
Terrafirma can deny coverage if the claim wasn’t filed in the same coverage year as the event, but
Terrafirma decided to cover.
Resolution Process:
 Initial conversations were directly between SAHC stewardship staff and neighbor. As mentioned above,
neighbors admitted they mistakenly cut over their line. Neighbors generally agreeable to work with.
 SAHC contracted with forester to assess stump value of trees. NC law states that trespass cutter is liable for
double the value of cut wood (N.C.G.S. 1-539.1.).
 Attorney for SAHC sent letter to neighbor, stating if we could settle this in a timely manner, we’d settle for
not double stump value, but just the original value of the trees. Letter suggested neighbor make a claim on
their homeowners insurance.
 Neighbor made claim on homeowners insurance. Homeowners insurance paid SAHC in full funds
requested. Funds reimbursed legal costs and cover restoration work (no funds went to CE landowners, as
explained by SAHC to landowners.)
 Restoration process included SAHC paying for a new fenceline on boundary (to help prevent future
trespass); SAHC sent letter to new neighbors (property recently sold) with survey, explaining they cannot
cut for view on CE property in future. Forester determined no plantings were necessary; forest would
naturally regenerate, SAHC monitoring for invasives, forest health over time.
Lessons learned:
 As CE holder pursing violating neighbor without the CE landowner joining in, it can be tricky navigating
financial settlement awards with CE landowner (in this case, the award was small, essentially covered legal
and future restoration work, and no funds went to the CE landowner).
 There are a lot of ways to assess value of damage/enhancement to neighbor property: appraisal for
enhancement, landscape value of trees, etc. How to assess enough of a deterrent to prevent this from
happening again?
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Neighboring property for sale when these negotiations were happening with neighbor, and has since sold;
neighbor likely didn’t disclose to new owners or potential buyers that they couldn’t cut for a view in the
future and they would lose their view over time.
Post boundaries! Signage naming land trust, paint also good (harder to take down). (SAHC still working on
backlog of older properties that were never posted, don’t have good surveys, etc.)
Monitoring practices - Keep records showing that boundary line continues to be obvious: In monitoring
reports, annually document: 1) condition of boundary line directly observed that year (i.e. “we observed
consistent and intact barbed wire fencing”, not just a summary of what has been posted/marked in the past;
2) consider waypointing signs; 3) don’t write “monitors posted and painted boundary during visit” but
instead “posted and painted boundary during visit in accordance with SAHC Boundary Posting Procedures”
or in accordance with boundary posting statute, etc. to show how it was marked.
SAHC contracts with surveyor now for every new fee simple and CE property to post boundaries.
Have attorney directly contract professionals assessing damage, not the land trust.
Monitoring practice - Fan of taking “random” photos on boundary lines.
Walk the entire boundary as part of the baseline or land management plan process. Walk every boundary
line once every 3 years on subsequent monitoring visits, supplement with annual review of most recent
aerial imagery for boundaries not walked that year.
Aerial imagery sometimes does not pick up small cuts.
Send a letter to all adjacent neighbors, with a survey of your property (although this probably wouldn’t
have helped here). Letters are a great outreach/education opportunity, explain purpose for protection, how
land will be used (is it open to neighbors for certain uses with a license), benefit afforded to adjacent
landowner for never seeing land trust land developed, and potential fundraising tool – membership ask.
Really difficult, time consuming to keep up with successive neighboring landowners.
Be strongly involved in the community (prevents violations, increases your chance you’ll hear about a
violation earlier, etc.)
Third Case Story
Bucks County Vanity Logging: CE Viewshed Cut

Background
 Wooded open space in Bucks County owned by HOA with CE held by Township and Land Trust
 Landowner cuts 22 trees of HOA property, claims his own property
 Remote part of HOA property, hard to see, but discovered quickly
 Land Trust reports to police for criminal trespass, aggravated vandalism, violation of local ordinance
Violation
 Timber cut violates no cut language of CE
Pertinent CE Language
 Limitations on tree-cutting are found in Restrictions on Use, “The cutting or removal of trees and/or
woodland understory vegetation within the Property, shall be prohibited, except under the following
conditions: … (ii) To cut and remove trees and understory vegetation, with the prior approval of Grantee,
for the clearing and maintenance of trails and other construction specifically permitted in paragraph 3,
below”.
 Enforcement rights of the Grantee: “In the event that a violation of the terms of this Easement by Grantor or
by a third party comes to the attention of Grantee, Grantee shall notify Grantor in writing of such violation
and demand corrective action sufficient to cure the violation, and where the violation involves injury to the
property resulting from any use or activity inconsistent with the purposes of this Easement, to restore the
portion of the Property so injured”.
Stewardship
 Document activity
 Communicate with landowners, co-holders of the easements and where appropriate, police and
prosecutors.
 Review the language of the Conservation Easement
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Query: Was it a Criminal Act? Criminal Mischief? Malicious Trespass? Agricultural Vandalism?
Ecoterrorism? Or simply a Conservation Easement Violation?
Challenges
 Explore ways of valuing loss, landscape value for replacement v. zero timber value
 How do you value the damages and who gets to keep them?
 HOA owns trees, Township and Land Trust hold CE: Balancing competing interests of the landowners, Land
Trust and the local government, and the concurrent responsibilities of each under the CE.
 Landowners want money with no obligation to use it to restore the trees!
 Remediate on site, replace on site and off site, cooperate with new owners
Resolution
 Eventually pleads no contest, $200,000 value plus attorney fees and cost of experts
 Philly Voice Article (first page) “Bucks Man Fined $261k for Cutting Down Trees to Improve View, MARCH
08, 2016, Homeowner claims he misread property blueprints, says action was 'reckless', BY DANIEL CRAIG
o A Bucks County man faces a quarter-million dollar fine and community service for cutting down 22
trees on a neighboring property to get a better view from his backyard. Prosecutors announced
Tuesday that [the landowner] has been ordered to pay $261,211.07 to the township, serve five
years’ probation and perform community service for hiring an arborist to chop down the trees in
the fall of 2014.
Lessons Learned
 Communicate with co-holders, landowners, police and prosecutors.
 Be prepared to substantiate the damages with expert reports (landscaper, landscape architect, local tree
replacement ordinances).
 The interests of the “interested parties” might well conflict and need to be mediated.
 Stay true to our land trust mission.
D. Legal avenues/Options
 By Holder Against Landowner: violation of enabling statute or other legislation, trespass, nuisance,
negligence, breach of contract, criminal trespass;
 By Holder Against 3d Party, with Landowner Cooperation: possibly violation of enabling statute or other
legislation, trespass, possibly nuisance, negligence, possibly breach of contract though landowner contract
relationship with 3d party, or assist landowner, or assign rights, possibly criminal;
 By Holder Against 3d Party, without Landowner Cooperation: possibly violation of enabling statute or other
legislation, trespass, possibly nuisance, negligence, no contract relationship with 3d party; possibly criminal:
 Potential Remedies from Landowner or 3d Party: injunction, restoration, compensatory damages, possibly
punitive damages, attorney fees, injunction, restoration, cease and desist, specific performance, monetary
damages for value of harm caused by breach, liquidated damages, misdemeanor, felony charges, jail time.
 Standing is the right to bring a lawsuit.
o Third parties have often/also sued land trusts for perceived failures to enforce
o Generally denied except in a few instances
o Possible Causes of Action: Statutory/Legislative, Property, Tort, Contract, Criminal (See Appendix A)
o For full case listing (See Appendix E)
Options when the trespasser is unknown
1. Enforce compliance and protection of conservation values on the CE landowner.
a. Benefits include:
i. Continued protection of conservation values.
ii. Restoration of impacted habitats.
iii. Reduce likelihood of repeat trespass by third parties.
b. Ramifications include:
i. Lack of landowner participation.
ii. Costly effort to reduce working landowner relationship.
iii. High costs of site restoration.
2. Do nothing
a. Benefits include:
i. Maintain existing relationship with landowner.
ii. Safety of staff, volunteers and landowners.
b. Ramifications include:
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3.

i. Conservation values of protected land impacted.
ii. Repeated use or expansion of location by third party.
iii. Possible loss of confidence in organization’s mission.
Consider external factors that could assist land management approach
a. Benefits include:
i. Reduction of black-market supply and demand.
ii. Increased safety to Land Trust staff and volunteers.
b. Ramifications include:
i. Land Trust taking political action.
ii. Possible PR difficulties in affected communities.
iii. Mission drift? Inconsistency with organizational mission?

E. Drafting: Sample CE language (from least to most landowner responsibility)
LESS LANDOWNER RESPONSIBILITY
1. General Easement Examples
a. Responsibilities of Grantor and Grantee Not Affected. Other than as specified herein, this Deed is not
intended to impose any legal or other responsibility on Grantee, or in any way to affect any existing
obligations of Grantor as owner of the Property. Additionally, unless otherwise specified below, nothing in
this Deed shall require Grantor to take any action to restore the condition of the Property after any Act of God
or other event over which Grantor had no control, including acts of third party trespassers. Grantor shall
continue to be solely responsible and Grantee shall have no obligation for the upkeep and maintenance of
the Property and Grantor understands that nothing in this Deed relieves Grantor of any obligation or
restriction on the use of the Property imposed by law.
b. Acts Beyond Grantor’s Control. Nothing contained in this Easement Deed shall be construed to entitle the
Trust to bring any action against Grantor for any injury to or change in the Property resulting from causes
beyond Grantor’s control including, without limitation, fire, flood, storm, and earth movement, or from any
prudent action taken by Grantor under emergency conditions to prevent, abate, or mitigate significant
injury to the Property resulting from such causes. Grantor is not responsible for acts of third parties who are
beyond Grantor’s control; however, Grantor is responsible for guests, invitees, and other third parties within
Grantor’s control or authorized by Grantor to access the Property;
c. Acts Beyond Grantor’s Control. Nothing contained in this Easement shall be construed to entitle Grantee to
bring action against Grantor for any injury or damage to, or change in the Property resulting from natural
causes, acts of God, or natural acts beyond Grantor’s control, including without limitation, fire, flood, storm,
and earthquakes, or from injury or damage to, or change in the Property resulting from, any prudent and
reasonable action taken by Grantor under emergency conditions to prevent, abate, or mitigate significant
injury or damage to the Property resulting from such causes.
2. Aspen Valley Land Trust
Rights of Grantee.
5.3 The right, as an interest owner in the Property (as defined in Section 5.5 below) to prevent or enjoin
Grantor or third parties (whether or not invitees of Grantor) from conducting any activity on or use of the Property
that is inconsistent with the purposes of the Easement; and the right to require Grantor or third parties, as may be
responsible, to restore such areas or features of the Property that are damaged by any inconsistent activity or use,
subject to the qualifications of Section 13.5 herein; . . .
5.5. The right to be recognized as an owner in the interest of the Property represented by this Easement, and
therefore to receive notification from and join Grantor as a party to any leases, surface use agreements, damage
agreements or rights-of-way that may be proposed, granted or required hereafter as a result of condemnation or
eminent domain proceedings, or for the purpose of exploring for or extracting oil, natural gas or other mineral
resources on or below the Property in a manner that has the potential to impact the surface of the Property or its
Conservation Values. The Trust’s rights in participating in or defending the Property from mineral development
agreements are more specifically described in Section 7.2 herein. …
13.5 Acts Beyond Grantor’s Control. Nothing contained in this Easement shall be construed to entitle the
Trust to bring any action against Grantor for any injury to or change in the Property resulting from causes beyond
Grantor’s control or from any prudent action taken by Grantor under emergency conditions to prevent, abate, or
mitigate significant injury to the Property resulting from such causes. Grantor is not responsible for acts of third
parties not authorized to access the Property, but shall be responsible for all third parties, including guests or invitees,
authorized by Grantor to access the Property. The Trust retains the right to enforce against third parties for violations
of the Easement or damage to the Property pursuant to Section 5.5 herein.
3. Aspen Valley Land Trust Optional procedural/collaborative language
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In the event the terms of the Easement are violated by acts of third parties beyond the control of Grantor, including
trespassers, or that Grantor could not reasonably have prevented, Grantor agrees, at the Trust’s option, to (a) join in
any suit against the third party or parties; (b) assign to the Trust a right of action against the third party or parties;
(c) appoint the Trust as attorney-in-fact; and (d) take any action necessary to facilitate the Trust’s pursuit of the
third party for the purposes of enforcing, through judicial action or other dispute resolution means, the terms of this
Easement against the third party or parties; provided, however, that all costs and attorney fees incurred by the Trust
in any such enforcement action to address any damage or injury caused by any third party, and which are not caused
by or aggravated by any act or omission of Grantor, shall be borne by the Trust, and Grantor hereby relinquishes any
right or claim to any and all reimbursement of costs and fees, including but not limited to attorney fees, and any and
all monetary damages or remedies provided, assigned, or directed to the Trust as result of its pursuit of the third
party and its pursuit of the restoration of the Conservation Values of the Property, or both. Grantor agrees to make
its best efforts and take all actions practicable to restore the Conservation Values of the Property to their condition
prior to the violation, regardless of the outcome of any legal or other action against the third party violator, and the
Trust [may elect] agrees to assist therewith. Nothing in this subsection shall prohibit the Trust from pursuing
Grantor for violation of the terms of this Easement.
MODERATE LANDOWNER RESPONSIBILITY
1. Legacy Land Conservancy
10.5 Acts Beyond Owner’s Control. Notwithstanding the Owner's obligations under this Conservation Easement
and the Conservancy's rights to require restoration of the Protected Property pursuant to Section 8.3, the Owner
shall have the following rights and obligations for acts or occurrences at the Protected Property beyond the direct or
indirect control of the Owner:
10.5.1 The Conservancy may not bring an action against the Owner for modifications to the Protected Property or
damage to the Protected Property or its Conservation Values resulting from natural causes beyond the Owner’s control,
including, but not limited to, natural disasters such as unintentional fires, floods, storms, natural earth movement or
other acts of God that impair the Conservation Values.
10.5.2 The Owner shall be responsible for modifications or damage to the Protected Property that impair or
damage the Conservation Values at the Protected Property and result from the acts of third parties whose use of or
presence on the Protected Property is authorized by the Owner. Owner shall perform such restoration pursuant to and
in accordance with a restoration plan prepared by a competent professional selected by the Owner subject to the
reasonable approval of the Conservancy. The contents of the restoration plan shall be subject to the prior written
approval of the Conservancy, which shall not be unreasonably delayed or withheld.
10.5.3 In the event of an unauthorized third-party violation of the Conservation Values on the property, the
Conservancy shall not seek restoration or exercise remedies available to it if and so long as the Owner diligently pursues
all available legal remedies against the violator. In the event illegal actions taken by unauthorized third parties impair
the Conservation Values protected by this Conservation Easement, the Conservancy reserves the right, either jointly or
singly, to pursue all appropriate civil and criminal penalties to compel restoration.
SPLIT LANDOWNER RESPONSIBILITY
1. The Jackson Hole Land Trust
7.3. Right to Recover Damages. In the event of a violation of the terms of this Easement, in addition to the
other remedies provided for in this paragraph 7, and any other remedies available in law or equity, the Grantee shall
also be entitled to recover all damages necessary to place the Grantee in the same position that it would have been in
but for the violation. The Parties agree that in determining such damages the following factors, among others, may
be considered (i) the costs of restoration of the Property as provided in subparagraph 7.2 above, and (ii) the full
market cost of purchasing a conservation easement ...
7.5. Right to Proceed Against Third Parties. The Grantee
has the right to proceed against any third party or parties whose actions threaten or damage the Conservation Values,
including the right to pursue all remedies and damages provided in this paragraph 7. The Grantor shall cooperate with
the Grantee in such proceeding.
7.6. Right to Require Assignment of Trespass Claims. If requested by the Grantee, the Grantor shall assign to
the Grantee any cause of action for trespass resulting in damage to the Conservation Values that may be available to
such Grantor. The Grantor may condition such assignment to provide for the (i) diligent prosecution of any such
action by the Grantee and (ii) division according to the proportionate values determined pursuant to subparagraph
11.1 below, between the Grantee and such Grantor of any recovery, over and above the Grantee’s attorney’s fees and
expenses incurred, and costs of restoration of the Property, resulting from such action.
2. Blackswamp Conservancy
6.
Rights of Grantee. To accomplish the purpose and to assure compliance with this Conservation Easement,
Grantee shall have the following rights: * * *
6.2
The right to prevent Grantor or third persons (whether or not claiming by, through, or under Grantor)
from conducting any activity on or use of the Property that is inconsistent with the protection of the Conservation
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Values or this Conservation Easement, and to require of Grantor or third persons the restoration of such areas or
features of the Property that may be damaged by any inconsistent activity or use. * * *
7.
Grantee’s Remedies. * * *
7.6
All reasonable costs incurred by Grantee in enforcing the terms of this Conservation Easement
against Grantor, including, without limitation, costs and expenses of suit and reasonable attorneys’ fees, and any
costs of restoration, necessitated by Grantor’s violation of the terms of this Conservation Easement, shall be borne
by Grantor.
7.7
Grantee will waive its right to reimbursement under this Section as to Grantor (but not other persons
who may be responsible for the violation) if Grantee is reasonably satisfied that the violation was not the fault of
Grantor and could not have been anticipated or prevented by Grantor by reasonable means.
7.8
If there is an actual or threatened violation, any delay or omission by Grantee in the exercise of its
rights shall not be construed as a waiver or otherwise impair its rights.
8. Acts Beyond Grantor’s Control. Notwithstanding Grantor’s obligations under this Conservation Easement and
Grantee’s rights pursuant to Section 7, Grantor shall have the following rights and obligations for acts or occurrences
at the Property beyond the direct or indirect control of Grantor:
8.1
Grantee may not bring an action against Grantor for modifications to the Property or damage to the
Property or its Conservation Values resulting from natural causes beyond Grantor’s control, including, but not limited
to, natural disasters such as unintentional fires, floods, storms, natural earth movement or other acts of God that
impair the Conservation Values, or for any prudent action taken by Grantor under emergency conditions to prevent,
abate, or mitigate significant injury to the Property resulting from such causes. Notwithstanding the foregoing,
nothing contained herein shall limit or preclude Grantor’s or Grantee’s rights to pursue any third party for damages to
the Property from vandalism, trespass, or any other violation of the terms of this Conservation Easement.
8.2
Grantor shall be responsible for modifications or damage to the Property that impair or damage the
Conservation Values of the Property and result from the acts of third parties whose use of or presence on the Property is
authorized by Grantor. Grantor shall perform such restoration pursuant to and in accordance with a restoration plan
prepared by a competent professional selected by Grantor subject to the reasonable approval of Grantee. The
contents of the restoration plan shall be subject to the prior written approval of Grantee, which shall not be
unreasonably delayed or withheld.
8.3
In the event of an unauthorized third-party violation of the Conservation Values of the Property,
Grantee shall not seek restoration or exercise remedies available to it if and so long as Grantor diligently pursues all
available legal remedies against the violator. In the event illegal actions taken by unauthorized third parties impair the
Conservation Values protected by this Conservation Easement, Grantee reserves the right, either jointly or singly, to
pursue all appropriate civil and criminal penalties to compel restoration.
3. Vermont Land Trust
Enforcement of the Covenants and Restrictions.* * *
Grantors are responsible for the acts and omissions of persons acting on their behalf, at their direction or with
their permission, and Grantee shall have the right to enforce against Grantors for events or circumstances of noncompliance with this Grant resulting from such acts or omissions. However, as to the acts or omissions of third parties
other than the aforesaid persons, Grantee shall not have a right to enforce against Grantors unless Grantors are
complicit in said acts or omissions, fail to cooperate with Grantee in all respects to halt or abate the event or
circumstance of non-compliance resulting from such acts or omissions, or fail to report such acts or omissions to
Grantee promptly upon learning of them. Nor shall Grantee institute any enforcement proceeding against Grantors for
any change to the Protected Property caused by fire, flood, storm, earthquake or other natural disaster.
Grantee shall have the right, but not the obligation, to pursue all legal and equitable remedies provided under
this section against any third party responsible for an event or circumstance of non-compliance with this Grant and
Grantors shall, at Grantee’s option, assign their right of action against such third party to Grantee, join Grantee in any
suit or action against such third party, or appoint Grantee their attorney in fact for the purpose of pursuing an
enforcement suit or action against such third party.
FULL LANDOWNER RESPONSIBILITY
1. Conservation Easement Handbook Template Easement
10.B. Enforcement.
Holder has the right to enforce this Conservation Easement by proceedings at law and in equity, including, without
limitation, the right to require the restoration of the Protected Property to a condition in compliance herewith. In
the event that Holder becomes aware of a violation or threatened violation of the terms of this Easement, Holder
shall give written notice to Grantor and request that Grantor take corrective action sufficient to cure the violation or
prevent the threatened violation.
Grantor will not be responsible for injury to or change in the Protected Property resulting from natural causes
or environmental catastrophe beyond Grantor’s control, such as fire, flood, storm, and earth movement, or from any

© 2018 – CONSERVATION LAW, P.C. – All rights reserved

Page 10

prudent action taken by Grantor under emergency conditions to prevent, abate, or mitigate significant injury to the
Protected Property resulting from such causes.
If a court (or other decision-maker chosen by mutual consent of the parties) determines that this
Conservation Easement has been breached, Grantor will reimburse Holder for any reasonable costs of enforcement,
including court costs, reasonable attorneys’ fees and any other payments ordered by such court or decision-maker.
Columbia Land Conservancy
Acts Beyond Grantor’s Control. Grantor shall not be responsible for any injury or change in the Property resulting
from natural events beyond the control of the Grantor. Such natural events include fire, flood, storm, earthquake,
tornado, landslide or Acts of God, or from any prudent action taken by Grantor under emergency conditions to
prevent, abate, or mitigate significant injury to the Property resulting from such causes. This paragraph shall not be
construed to relieve the Grantor of the obligation to clean-up garbage or materials dumped on the Property by thirdparties or to otherwise maintain the Property in a condition consistent with the purposes of this Easement.
F.

Forty stewardship suggestions
Land trusts may find that anywhere from 10 to 40 percent of the conservation restriction violations they must
address are caused by third parties. Addressing third-party violations requires even more persistence, diplomacy
and education than dealing with landowner violations. If a landowner is violating your easement or a neighbor is
encroaching on your land, they may never initiate a lawsuit—why should they when they’re getting exactly what
they want? Ignoring violations of easements or trespass could confer impermissible private benefit which could
result in the land trust losing its tax-exempt status. Even if it looks like you are going to resolve the problem, you
never know if it might come unstuck and then your Terrafirma claim might be too late.
1. Draft conservation easement to obligate landowners to prevent trespass or other actions that may lead to
violations. (See VLT Letter Explaining Enforcement Appendix D), but recognize that in practice, land trusts find
it difficult to enforce a restriction violation against a landowner who did not personally cause the violation.
2. Draft easement to include property interest and explicit rights of entry to enforce restrictions against third
parties without joining the owner.
3. Work closely with the landowner to locate the trespasser and pursue a resolution or jointly correct the
damage to the property.
4. Hold a meeting with all parties to discuss corrective measures.
5. If the third-party violator cannot be found, or can be found but is unwilling to cooperate, and if the violation also
represents criminal trespass or otherwise is a violation of the law, it may be desirable to involve law
enforcement officials to discuss resolution options (but do not threaten criminal response).
6. Even if the language of the restriction places the legal responsibility for the violation on the landowner, it is
important to try every possible method to hold the third-party violator responsible for remediation of the
violation.
7. Consider who is at fault pursuing judicial remedies against a third party when the landowner is without fault
in causing the violation and the landowner wants to avoid being a party to the suit. If the owner is a violator or
contributes in any way to the restriction violation, then the land trust can sue the landowner, if other violation
resolution techniques are not successful.
8. If a third-party violation winds up in court, the judge may look to the conservation easement to determine
the intent of the parties and whether the original landowner intended the land trust to have the ability to
enforce third-party violations.
9. Consider dealing with nominal encroachments with a license (See Sample, Appendix D).
10. Have a written policy and procedures for addressing third party violations and trespass, and implement Land
Trust Standards and Practices.
11. Make annual visits and even multiple visits during the year to the conserved land.
12. Have a great baseline documentation report.
13. Evaluate the resource damage and damage to the purposes of the conservation easement.
14. Consider all the factors, including possible public perceptions, media coverage to date, the resource value of
the land, any errors by the land trust, mitigating circumstances, what would best serve the public interest and
uphold the land trust mission.
15. Take immediate and appropriate action.
16. Have one person manage communication.
17. Financial resources may be limited, so the land trust will need to be engaged and creative.
18. Document all encroachments and resolution with maps, text and photos or video. Know the error margin of
your equipment. Most GPS units have a 3 foot error margin.
19. Document all discussions. Have in writing all approvals, denials and interpretations. Nothing is left for only a
verbal conversation without written backup. Accurate, thorough and objective reports documenting visits is
critical.
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20. Review your options with land trust legal counsel before starting on enforcement. Get a lawyer involved at
the very beginning to take advantage of the attorney client privilege. If a lawyer requests documents, they are
protected from discovery under the attorney client or attorney work product exceptions.
21. Use appropriate experts to determine resource values and obtained expert advice on the effect of the
violations.
22. Consider criminal prosecution in appropriate circumstances; caution in threatening the same.
23. Evaluate government civil enforcement actions in appropriate circumstances.
24. Consider combination approaches to address resource damage rather than attempting to recreate prior
conditions.
25. Consider public perceptions of the various parties.
26. Have a solid damages theory, excellent experts and pay attention to legal theory.
27. Don’t be afraid of the jury or the press.
28. Don’t settle prematurely.
29. Trial and trial preparation is time consuming and expensive. Don’t underestimate the time needed for a case.
Assume that a case in litigation will go to trial.
30. Trial strategy starts with pre-trial preparation. Be neutral, reasonable and above any petty fights; protect the
land and help resolve the dispute. Be methodical and relentless in legal prosecution of case.
31. Have the attorneys visit the land before developing an approach.
32. Attorney fees may not be not recoverable and are a major financial drain for a community supported nonprofit, as are unrecovered staff time and fees.
33. Restoration after all the appeals will take time and money.
34. Legal challenges are very important to establish a track-record of courts upholding conservation. So they are
worth the effort to handle well.
35. Make the landowners and the neighbors your allies. This is a critical step for a land trust to maintain its
credibility. Have a plan to increase community visibility to minimize violations. PR strategy both with
supporters and after settlement. Neighbors watching and reporting for land trust is critical; earlier proactive
efforts in neighborhood can be effective in monitoring
36. Review and revise easement template to address new situations and lessons learned.
37. Use hindsight, evaluate your experience, any systems changes suggested and things to do differently.
38. Build partnerships to be ready for the next challenge. Plan for effective publicity strategy
39. Pick up the phone don’t email
40. Effective strategy to leverage insurance including Terrafirma, title insurance, CGL insurance if LT is defendant
Action Steps to Take When Faced with an Encroachment:
1. Conduct regular monitoring of preserves and easements.
2. Make sure you have excellent baseline documentation.
3. Enlist neighborhood support to report problems.
4. Call the police (essential, if not always helpful).
5. Demand Publicity!
6. Develop written policies and procedures for responding to potential encroachments
When faced with an encroachment, do the following:
1. Photograph the encroachment;
2. Document the encroachment’s precise location and areal extent using GPS/GIS technology;
3. Interview neighbors or potential witnesses (a land trust may consider contacting the local police as a part of this
process);
4. If the encroachment involves significant tree or shrub felling, hire a licensed forester to appraise the loss using
The Guide for Plant appraisal, as published by the International Society of Arboriculture, Urbana, Illinois, or a
succeeding publisher;
5. Send a certified letter to the encroaching party notifying it of the violation and the obligation to restore the
property and to inform their insurance carrier of the claim;
6. If the land trust does not receive a response to the aforementioned letter or the response inadequately ensures
the restoration of the property, refer matter to environmental counsel.
G. Legal Regime Guidance
1. Internal Revenue Code
A. Require qualified contributions to be of qualified real property interests;
B. Which are defined as interests in real property, including:
C. A restriction (granted in perpetuity) on the use which may be made of the real property.
2. Uniform Conservation Easement Act (see your state’s CE or other statutes):
A. Identifies conservation easements as non-possessory property interests;
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B. Does not explicitly give standing to land trusts to sue a third party;
C. But it does not prohibit it either.
3. Restatements of Law: Property/Servitudes; Torts; Restitution (see your state’s common laws):
A. Identified conservation easements as servitudes
B. Does not explicitly give standing to land trusts to sue a third party;
C. But does not prohibit it either, and
D. Encourages courts to vigorously defend conservation easement enforcement through the full panoply of
legal and equitable remedies, and damages designed to deter bad acts/actors.
4. State Enabling Acts: A land trust may have standing to sue, depending on state laws if the state enabling act
treats conservation easements as a property interest (and almost all do so):
A. Land trust may have standing under real estate laws; land trust may prevail by arguing that it holds a
property right; against which the violator trespassed; so the land trust is a directly aggrieved person
and has standing to sue.
B. If a state does not create a real property right, then argue that legislative intent of the enabling act
allows standing;
C. Most enabling legislation gives a land trust a right of enforcement but not always clear if that right
applies to third parties
D. Objections to land trust exclusive involvement may be based upon:
i. The failure to include an indispensable person (the landowner);
ii. And/or the land trust’s possible lack of standing to sue the third party.
E. If the landowner wants to join the suit, land trust:
a. Not be able to prevent that;
b. Would welcome the landowner; and
c. Would be more persuasive to the court.
6. See Pennsylvania, Connecticut acts for special provisions relating to enforcement and as relate to case
studies (Appendix B)
APPENDIX A. LEGAL AVENUES
Property
Tort

Cause of
Action
By Holder
Against
Landowner
By Holder
Against 3d
Party, with
Landowner
Cooperation

Statutory/Legislative

Violation of Enabling
Statute or other
Legislation
Possibly Violation of
Enabling Statute or other
Legislation

Trespass

By Holder
Against 3d
Party, without
Landowner
Cooperation
Potential
Remedies
from
landowner or
3d Party

Possibly Violation of
Enabling Statute or other
Legislation
Injunction, restoration,
compensatory damages,
possibly punitive
damages, attorney fees

© 2018 – CONSERVATION LAW, P.C. – All rights reserved

Contract

Criminal

Nuisance,
Trespass,
Negligence
Possibly
Nuisance,
Trespass,
Negligence

Breach of
Contract

Criminal
Trespass

Possibly Breach
of Contract
though
landowner
contract
relationship
with 3d party,
or assist
landowner, or
assign

Possibly Criminal

Trespass

Possibly
Nuisance,
Trespass,
Negligence

No, no contract
relationship
with 3d party

Possibly Criminal

Injunction,
restoration,
compensatory
and punitive
damages,
attorney fees,
cease and
desist

Injunction,
restoration,
attorney fees,
cease and
desist,
compensatory
or punitive
damages

Specific
performance,
monetary value
of harm caused
by breach,
liquidated
damages

Misdemeanor
or felony
charges, jail time,
monetary
damages

Trespass
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APPENDIX B. RELEVANT LAWS
State Laws: A land trust may have standing to sue, depending on state laws
If the state enabling act treats conservation easements as a property interest, land trust may have standing
against which the violator trespassed so the land trust is a directly aggrieved person and has standing to sue. If a
state does not create a real property right, or not clear holder has right to sue in trespass, then argue that legislative
intent of the enabling act allows standing; most enabling legislation give a land trust a right of enforcement; not
always clear if that right applies to third parties. Objections to land trust exclusive involvement may be based upon
the failure to include an indispensable person (the landowner) and/or the land trust’s possible lack of standing to
sue the third party. If the landowner wants to join the suit, land trust likely not able to prevent that and might
welcome the landowner, if not culpable, would be more persuasive to the court.
2. State CE Enabling Statutes: (represented by case-studies and location Pennsylvania, Connecticut)
1.

PENNSYLVANIA STATUTES ANNOTATED 32 Pa. Stat. Ann. §§ 5051, 5054, 5055, 5059
§5054. Creation, transfer and duration. (e) Existing interests.--An interest in real property in existence at the
time a conservation or preservation easement is created, including easements intended to provide services of a
public utility nature and operating rights and easements appurtenant to real property contiguous to real property
burdened by the easement which are of record or which arise by operation of law, may not be impaired unless the
owner of the interest is a party to the easement or consents in writing to comply with the restrictions of such
easement.
§5055. (a) Persons who have standing. A legal or equitable action affecting a conservation or preservation
easement may only be brought by any of the following:
(1) An owner of the real property burdened by the easement.
(2) A person that holds an estate in the real property burdened by the easement.
(3) A person that has any interest or right in the real property burdened by the easement.
(4) A holder of the easement.
(5) A person having a third-party right of enforcement.
(6) A person otherwise authorized by Federal or State law.
(7) The owner of a coal interest in property contiguous to the property burdened by the easement or of coal
interests which have been severed from the ownership of the property burdened by the easement.
(b) Limitation on actions.--No action may be brought for activities occurring outside the boundaries of a
conservation or preservation easement except in circumstances where such activities have or pose a substantial
threat of direct, physically identifiable harm within the boundaries of the easement.
§ 5059. Coal interests not affected and notice of mineral interests required.
(a) Coal rights preserved.--Nothing in this act limits, expands, modifies or preempts the rights, powers, duties and
liabilities of operators or other persons under the act of May 31, 1945 (P.L. 1198, No. 418),1 known as the Surface
Mining Conservation and Reclamation Act, or the act of April 27, 1966 (1st Sp. Sess., P.L. 31, No. 1),2 known as The
Bituminous Mine Subsidence and Land Conservation Act. This act does not limit or restrict any coal mining activity
which was permitted or for which an application for permit was filed prior to the recording of a conservation
easement under this act.
(b) Prohibited action.--The existence of a conservation easement on contiguous property may not serve as the sole
grounds for designation of areas unsuitable for mining pursuant to section 4.53 of the Surface Mining Conservation
and Reclamation Act.
(c) Easements of necessity.--Nothing in this act shall be construed to limit the exercise of rights created by
easements of necessity or inherent in the ownership of property contiguous to the property burdened by the
easement or of coal interests which have been severed from the ownership of the property burdened by the
easement.
(d) Notice of coal interests.--A conservation easement affecting real property containing workable coal seams or
from which an interest in coal has been severed may not be recorded or effective unless the grantor or donor of the
easement signs a statement printed on the instrument creating the conservation easement stating that the easement
may impair the development of such coal interest. This statement must be printed in no less than 12-point type and
must be preceded by the word “Notice” printed in no less than 24-point type.
CONNECTICUT GENERAL STATUTE 47-42a, 52-560a
Sec. 47-42a. Definitions. For the purposes of sections 47-42b, 47-42c and 47-42d, the following definitions shall
apply:
(a) "Conservation restriction" means a limitation, whether or not stated in the form of a restriction, easement,
covenant or condition, in any deed, will or other instrument executed by or on behalf of the owner of the land described
therein, including, but not limited to, the state or any political subdivision of the state, or in any order of taking such
land whose purpose is to retain land or water areas predominantly in their natural, scenic or open condition or in
agricultural, farming, forest or open space use.
Sec. 47-42b. Enforcement of conservation and preservation restrictions held by governmental body or charitable
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corporation. No conservation restriction held by any governmental body or by a charitable corporation or trust
whose purposes include conservation of land or water areas and no preservation restriction held by any
governmental body or by a charitable corporation or trust whose purposes include preservation of buildings or sites
of historical significance shall be unenforceable on account of lack of privity of estate or contract or lack of benefit to
particular land or on account of the benefit being assignable or being assigned to any other governmental body or to
any charitable corporation or trust with like purposes.
Sec. 47-42c. Acquisition of restrictions. Enforcement by Attorney General. Such conservation and preservation
restrictions are interests in land and may be acquired by any governmental body or any charitable corporation or
trust which has the power to acquire interests in land in the same manner as it may acquire other interests in land.
Such restrictions may be enforced by injunction or proceedings in equity. The Attorney General may bring an action in
the Superior Court to enforce the public interest in such restrictions.
Sec. 52-560a. Damages for encroachment on state, municipal or nonprofit land conservation organization open
space land. Attorney General enforcement. Civil action. (a) As used in this section, "open space land" includes, but is
not limited to, any park, forest, wildlife management area, refuge, preserve, sanctuary, green or wildlife area owned
by the state, a political subdivision of the state or a nonprofit land conservation organization and "encroach" means
to conduct an activity that causes damage or alteration to the land or vegetation or other features thereon, including,
but not limited to, erecting buildings or other structures, constructing roads, driveways or trails, destroying or moving
stone walls, cutting trees or other vegetation, removing boundary markers, installing lawns or utilities, or using,
storing, or depositing vehicles, materials or debris.
(b) No person may encroach or cause another person to encroach on open space land or on any land for which the
state, a political subdivision of the state or a nonprofit land conservation organization holds a conservation easement
interest, without the permission of the owner of such open space land or holder of such conservation easement or
without other legal authorization.
(c) Any owner of open space land or holder of a conservation easement subject to the provisions of subsection
(b) of this section or the Attorney General may bring an action in the superior court for the judicial district where the
land is located against any person who violates the provisions of said subsection with respect to such owner's land or
land subject to such conservation easement. The court shall order any person who violates the provisions of subsection
(b) of this section to restore the land to its condition as it existed prior to such violation or shall award the landowner
the costs of such restoration, including reasonable management costs necessary to achieve such restoration. In addition,
the court may award reasonable attorney's fees and costs and such injunctive or equitable relief as the court deems
appropriate.
(d) In addition to any damages and relief ordered pursuant to subsection (c) of this section, the court may award
damages of up to five times the cost of restoration or statutory damages of up to five thousand dollars. In determining
the amount of the award, the court shall consider the willfulness of the violation, the extent of damage done to natural
resources, if any, the appraised value of any trees or shrubs cut, damaged, or carried away as determined in accordance
with the latest revision of The Guide for Plant Appraisal, as published by the International Society of Arboriculture,
Urbana, Illinois, or a succeeding publisher, any economic gain realized by the violator and any other relevant factors.
APPENDIX C. SUMMARY TRESPASS COURT CASES
Trespass cases litigated by land trusts include the following:
 $300,000 spent to defend a conservation easement in California to prevent an adjacent developer from build a
road. Garfinkel vs. Nevada County Land Trust, Mary S. Trabucco as Trustee, William J. Trabucco, et al., CA
Superior Court (Nevada County), Case No. 71098, Decision CRC 3.1590, 8/21/08 (UNPUBLISHED).
 $500,000 damage award collected by a land trust against a neighbor who had multiple intentional trespasses on
land owned by the land trust. Cullen v. Western New York Land Conservancy, Inc., 2009 NY Slip Op 7036; 886
N.Y.S.2d 303 (N.Y. App. Div. 2009).
 A land trust in Colorado successfully defeated construction of a 20-foot wide trail (but not the use of such a trail)
by developer of adjacent land to the lot owners without the land trust consent. Bolinger et al. v. DeWolf et al.,
Docket. No. 07CV1084 (Colo. Dist. Ct., Weld Cty., March 12, 2009)(Findings of Fact and Conclusions of Law)
(UNPUBLISHED). See also the appeal at Bolinger v. Neal, 2010 Colo. App. LEXIS 1536, Docket. No. 09CA1314
(Ct. App. Colo. 4th Div. Oct. 14, 2010).
 The State of North Carolina and the Southern Appalachian Highlands Conservancy prevailed against abutting
landowner’s construction of a new ford on protected property, moving rocks, digging out dirt and gravel, and
otherwise disturbing a stream bed. The defendants asserted affirmative defenses of adverse possession and
easement by prescription. A jury found for the plaintiffs in all respects. The defendants appealed and the
appellate court affirmed. Woltz v. Taylor, 2010 N.C. App. LEXIS 1617, Docket. No. COA09-847 (N.C. Ct. App. Aug.
17, 2010)(UNPUBLISHED).
 The East Haddam Land Trust (EHLT) owned a floodplain forest preserve adjacent to the Goodspeed Airport, LLC
(Goodspeed). Goodspeed instructed a contractor to clear-cut 2.5 acres of EHLT’s land, without EHLT’s
knowledge or permission. One of EHLT’s board directors contacted the state police to report the action and was
quoted in a newspaper article as being “appalled” by the tree cutting. Goodspeed responded aggressively. The
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court dismissed all of Goodspeed’s causes of action against EHLT and its directors. Ventres et al. v. Goodspeed
Airport, LLC, et al., 2008 Conn. Super. LEXIS 1363 (Super. Ct., Hartford 2008), aff’d on other grounds, 301 Conn.
194 (Conn. 2011).
State of Tennessee v. Duberry, No. M2013–02121–CCA–R3–CD, 2014 WL 2568849 (Ct. Crim. App. Tenn. June 9,
2014)(UNPUBLISHED). Bass owned a 403-acre parcel of land in Maury County, managed for recreation and
conservation purposes; granted a conservation easement on the parcel to the Land Trust for Tennessee (LTT).
Duberry inherited an abutting parcel; proceeded to cut through a cable and lock across an access road and hired
a logger to clearcut a three-acre area on Bass’ property. Duberry instructed the logger to ignore certain flags
that marked the Stevens boundary line. Duberry claimed he had a seventh grade education and could not read
or write, and that if he had trespassed he had done so by mistake. Criminal charges were brought against
Duberry, and a jury convicted him of theft of property and criminal trespassing. The trial court sentenced him as
a multiple offender (four prior felony convictions and numerous misdemeanor convictions) to eight years for
the theft conviction and to thirty days for the criminal trespassing conviction. Duberry appealed, claiming that
the verdict was in error and that the sentence was too harsh. The appellate court affirmed in all respects. Rare
case in which a criminal action is brought against a third party violator of a conservation easement. It does not
appear that LTT had any role in pressing charges, but a staff forester was called as a witness at the trial to offer
evidence as to the extent of the timber cutting.
Rosa Nulman Park Foundation v. Four Twenty Corp., 93 A.3d 25 (R.I. 2014). The Rosa Nulman Park Foundation
(Foundation) is a nonprofit corporation established in 2006 to own and maintain a four-acre park for the
benefit of the public. From 2009 through 2011, Robert Lamoureux, through his closely held entity, the Four
Twenty Corporation, built a house on what he thought was an abutting parcel, as indicated by a survey he had
commissioned. However, when he sought to sell the house, the prospective buyer discovered that the entire
structure was located on the Foundation’s property. The total encroachment was approximately 13,000 square
feet, about 7% of the Foundation’s parcel, on an area that had been covered with shrubs and was not widely
used by the public. Lamoureux contacted the Foundation to see if a resolution could be negotiated, but the
Foundation demanded that the house be removed and filed suit seeking this injunctive relief. At a bench trial,
Lamoureux testified that the cost of removal would be $300,000 to $400,000, if the requisite permits could be
obtained. The trial court ruled for the Foundation, finding that the encroachment was not de minimis and that a
balancing of the equities was not required, and ordering that the house be removed. Lamoureux appealed. The
Rhode Island Supreme Court affirmed, holding that the general remedy for a continuing trespass is injunctive
relief, and the facts in this case did not justify an exception to that general rule. The fact that Lamoureux
reasonably relied on a survey and that the error was unintentional did not require the denial of injunctive relief.
Finally, the Supreme Court noted the public benefit in keeping the entirety of the Foundation land undeveloped
as an additional reason to order the removal of the house. This opinion is important insofar as it represents the
latest example in which a court has required the removal of a structure that violates a conservation
organization’s fee land or conservation easement. It is all the more compelling because the opinion comes from
Rhode Island’s high court, and the structure at issue is a completed house that would cost hundreds of
thousands of dollars to relocate.
Martha’s Vineyard Land Bank Commission v. Taylor, 2017 WL 2971866 (Mass. Land Ct., Dukes Cty. July 11,
2017). The Martha’s Vineyard Land Bank Commission (Land Bank) owned a remote parcel of land known as
Steamboat Landing on the Gay Head peninsula of Martha’s Vineyard. The nearest public road was quite a
distance away, and the parcel was not visible from any roads. Since 1990, Hugh and Jeanne Taylor owned and
operated a nearby inn. Unbeknownst to the Land Bank (or the prior landowners) until 2010, the Taylors
encouraged their guests to use a footpath that crossed a small section of the Steamboat Landing parcel in order
to reach a public but secluded beach. In fact, use of the footpath was part of their online marketing materials,
even though their guests also have easy and legitimate access to at least two other nearby beaches. Meanwhile,
local residents have occasionally used the footpath across Steamboat Landing to reach the beach, but with the
permission of the Land Bank and prior owners, and with minimal impact. Concerned about erosion issues, the
Land Bank filed suit seeking a declaration that the Taylors and their guests have no right to use the footpath
across the parcel, and an associated injunction prohibiting such use. The Taylors objected, contending that they
have an appurtenant prescriptive easement for unrestricted pedestrian use by them and their paying guests.
After conducting a bench trial, the judge found that the Taylors' and their guests' past use of the Steamboat
Landing path was effectively undetectable due to the remote and thickly wooded character of the parcel, and
thus was not “notorious” as the law required for establishing a prescriptive easement.

APPENDIX D. VERMONT LAND TRUST ENFORCEMENT LETTER AND LICENSE
Re:
VLT Enforcement, Monitoring and Costs Policy, Conserved Land in ____________, VT
Dear ________:
I am writing to explain VLT’s philosophy and approach to costs, monitoring and enforcement of our conservation
easements. VLT views our relationship with landowners as being a conservation partnership. Folks in our
Stewardship office do not think of themselves, nor do they want others to think of them, as the “VLT police.” Rather,
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we value and strive to maintain an open relationship with owners of conserved land. We welcome inquiries and our
Conservation Field Assistants visit each conserved property annually to keep the landowner relationship current
and mutually satisfying.
We have been fortunate over the years to enjoy excellent landowner relationships, especially with “first generation”
landowners, those who negotiated and signed the conservation easement. Inevitably, however, some situations
emerged which necessitated VLT invoking its rights under a conservation easement. In the overwhelming majority
of these situations, simple communication with the landowner does the trick. A willful or malicious violation of an
easement is virtually unheard of; third party incursions being the more likely source of such a violation in which
case we are usually allied with the landowner in seeking a resolution.
We recognize that voluntary resolution is the most effective, quick and cost-effective way to arrive at a mutually
agreeable solution to issues and, common sense directs us to strive to achieve resolution in those ways. We
frequently hear landowners express confidence in VLT’s willingness to work amicably with a landowner in the event
an issue arises under the conservation easement, but that future VLT staff or a successor holder of the easement
might not adhere to current VLT policy. Our response is that it is only reasonable to assume that simple cost/benefit
analysis dictates that the holder of a conservation easement, unless confronted with a truly egregious, immediate,
ongoing violation, to seek resolution first through the more cordial and cost-effective means of communication and
negotiation.
For a third party violation of the conservation easement of which the landowner has no knowledge or control, our
expectation is that the landowner will cooperate in good faith with VLT in order to curtail the violation and return
the property to its pre-violation condition. Such steps include, by way of example, but without limitation, a
willingness to cooperate fully as a named plaintiff in suing to stop a third party violation and seeking damages from
the third party violator. For those third party violations where the landowner had prior knowledge or has a
relationship or contract with the violator, VLT expects the landowner to take full responsibility for stopping and
correcting the third party violation. As long as VLT considers that the landowner had no knowledge of and no
control over the third party violation and is cooperative in the effort to halt it, VLT will not proceed against the
landowner. This limitation applies only to third party violations of this limited type, not to other circumstances that
may be covered in Section V.
You asked about the potential for VLT asking for payment of costs associated with voluntary resolution of violations.
Again, given the philosophy I outlined above, you can expect that VLT will be reasonable. VLT has resolved almost
all violations to date without asking for payment of costs. VLT has asked for payment of costs when correction of the
violation needed an easement amendment, for example, or to rearrange reserved rights, or when the violation has
been serious and taken significant staff time to correct.
You also asked about cost-sharing with VLT in the event of a third party violation. VLT approaches these situations
on a case by case basis. When it is appropriate, we offer an array of free signs to landowners to post who have
problems with ATVs or other types of trespass. The landowner and VLT joined together in a few rare cases to sue a
third party trespasser because all voluntary remediation efforts failed, and agreed to share costs. More often,
landowners are called upon to spend their own funds to correct third party damage without any contribution from
VLT. Since you own the land and agreed to the conservation easement that seems equitable. Examples of items
which VLT might look to the landowner to cover are installation of water bars that a logger failed to build, removal
of trash, erecting gates or other obstructions to motor vehicles, hiring an attorney to force the removal of
encroaching structures and recording fees to clarify title.
While uncommon, the most egregious easement violations may necessitate immediate legal action. An obligation in
the easement to provide an egregious violator with a lengthy notice period within which to cure a violation or
mandatory mediation or arbitration provisions may delay our ability to take the immediate steps required to curtail
an activity which, if allowed to continue, might result in serious or irreversible harm to the conserved land. I’m sure
you wouldn’t want a successor owner of your land to be able to damage what you have worked so hard to steward
because a technicality in the conservation easement prevented VLT from stopping a violation.
It is for this reason that we do not care to include mandatory alternative dispute resolution provisions in our
conservation easements. The lack of such mandatory provisions should not be viewed as a strategy to avoid
resolution of easement issues through communication, negotiation, mediation or arbitration. We recognize that
these are the most efficient and cost-effective ways to arrive at a mutually agreeable resolution to conflict and, as a
matter of common sense, VLT would always strive to achieve resolution in those ways.
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I hope this letter gives you adequate assurance of VLT’s policy regarding enforcement of conservation easements to
permit you to comfortably proceed to conserve your land without further concern. If you have additional questions,
we can discuss this further or call our Stewardship Director.

VLT SAMPLE TEMPORARY LICENSE
LIMITED LICENSE TO USE PORTION OF FARMLAND
___________________ and ______________- (the “______________”) both of _____________, Vermont, and ______________- (the
“_____________”) both of _______________, Vermont, hereby agree to the following:
1.
The _______________ have continuously owned and used _______________ acres of land situated on __________ Road
and ____________ Road in ___________, Vermont, as part of their _______ since __________-. This land is also shown as Lot ___
on a survey entitled ___________________ (the “Survey”)
2.
The _____________. conveyed a Grant of Development Rights and Conservation Restrictions on the ______________
by _____________________ dated __________________ and recorded in the _____________ Land Records in Book __________ Page ___.
3.
The ______ who own ____________ shown on the Survey adjacent to the _____________ asked to use a strip of the
____________- land of varying dimensions contiguous to the ____________ lot __ for the limited purpose of maintaining a
lawn buffer between their lot and the ____________ land (the “strip”). The ____________ hereby agree to this lawn buffer
on the following conditions:
a
is for a lawn only and does not include planting trees, bushes, shrubs or other vegetation and does not
include any license for any structure, fencing or surfacing of any kind;
b.
is on a year to year basis and is terminable by the ______________ at will without notice;
c.
each spring the ___________ may decide if the said strip needs to be plowed, used for farm machinery access or
otherwise used again for agriculture and if the ______________ so elect, they may use said strip for agriculture without
notice to the ___________;
d.
The ____________ acknowledge that the ________________ on the _____ land were not planted/built by the
____________ and they make no claim to them so the ______________ may remove them in the ____________- sole discretion;
and
f.
the _______ waive all claims of ownership, possession or use of said strip for themselves and their heirs,
successors and assigns.
WITNESS our hands and seals at _______, Vermont, this ___ day of _____________.
APPENDIX E: STANDING COURT CASES
Standing By Third Party to Bring an Action Affecting a Conservation Easement
Standing Denied (24)
Schwartz v. Chester County Agricultural Land Preservation Board (nuisance, violation) 180 A.3d 510, 2018 WL
1122174, No. 183 C.D. 2017 (Comm. Ct. Pa. March 2, 2018)
Schwent v. United States, No. C16-5708 BHS (W.D. Wash. Oct. 19, 2017) (nuisance, violation)
Berkshire–Litchfield Environmental Council, Inc. v. Daniel Esty, et al. (trespass) 58 Conn. L. Rptr. 528, 162
Conn. App. 481 (Conn. Super. Ct. July 9, 2014)(UNPUBLISHED), affirmed 162 Conn. App. 478 (Ct. App. Ct. Jan. 19,
2016)
Bleier v. Board of Trustees of Village of East Hampton (violation) 191 A.D.2d 552, 595 N.Y.S.2d 102 (2d Dept.
1993)
Burgess v. Breakell (violation) No. 95-0068033, 1995 Conn. Super. LEXIS 2290 (Conn. Aug. 7, 1995)
Carrillo v. Uplands-Aptos, L.P. et al. (third party beneficiary) Docket No. CV162827, Santa Cruz County Superior
Court, (Order on Summary Judgment, Jan. 26, 2011) (Order on Attorneys’ Fees, May 25, 2011)
Chase v. Trust for Public Land (amendment) Docket No. Misc. 329075, 16 LRC 135; 2008 Mass. LCR LEXIS 27
(Mass. Land Ct. March 8, 2008)
City of Dallas, Texas v. Hall (rescission) 562 F.3d 712 (5th Cir. 2009), affirming 2007 U.S. Dist. LEXIS 78847, 2007
WL 3125311 (N.D. Texas October 24, 2007)(UNPUBLISHED) and 2008 U.S. Dist. LEXIS 49944, 2008 WL 2622809
(N.D. Texas June 30, 2008)(UNPUBLISHED)
Cluff Miller v. Gallop (nuisance, violations) No. RE-03-022 (York Cty. Super. Ct. July 8, 2003)(Order Granting Rule
12(b)(6) Dismissal)(UNPUBLISHED)
Friends of Shawangunks v. Knowlton (amendment) 64 N.Y.2d 387 (1985), reversing 475 NYS2d 910 (NY App.Div.
1984)
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Granara v. Stetson Kindred of America, Inc. (road and development) Docket No. 10 MISC 429752 (Mass. Land Ct.
Aug. 12, 2010)(Final Order)(UNPUBLISHED)
Hicks v. Dowd (extinguishment) 157 P.3d 914 (Wyo. 2007)
Huber v. Dept. of Transportation (sale of public land) Mem. 11-67, 2011 Me. Unpub. LEXIS 67 (Me.
2011)(UNPUBLISHED)
Johann v. Town of East Hampton (sale of public land) 2011 NY Slip Op 30717U, 2011 N.Y. Misc. LEXIS 1247 (Supr.
Ct. N.Y., Suffolk Cty. March 9, 2011)(UNPUBLISHED)
Long Green Valley Ass’n v. Bellevale Farms, Inc. (discretionary approval) 2012 Md. App. LEXIS 19 (Md. Ct. Spec.
App. Feb. 14, 2012), modifying 2011 Md. App. LEXIS 154 (Md. Ct. Spec. App. Nov. 30, 2011) and affirming lower
court the Court of Appeals of Maryland,No. 65, September Term, 2012, June 24, 2013 (standing arguments
dismissed)
McClure v. Epsilon Group, LLC et al. (enforcement of preservation easement) Misc. No. 10 MISC 438570, 2011
Mass. LCR LEXIS 80 (Mass. Land Ct. July 28, 2011)
McEvoy v. Palumbo (exercise of reserved rights) No. CV106002253S, 2011 Conn. Super. LEXIS 2939 (Conn. Super.
Ct. Nov. 16, 2011)
Prime v. ZBA of Norwell (agriculture farm stand) 42 Mass. App. Ct. 796 680 N.E.2d 118 (1997)
Spirit of the Sage Council v. City of Pasadena (re-development) 2006 Cal. App. Unpub. LEXIS 10132 (Cal. App.
Nov. 7, 2006) (UNPUBLISHED)
Tallman v. Outhouse et al. (amendment land swap) Docket No. 08-E-0238 (Rockingham Cty. Super. Ct. Oct. 26,
2009)(Final Order)(UNPUBLISHED)
Van Liew v. Board of Selectmen of Chelmsford (public right doctrine) No. 12-1581 (Mass. Super. Middlesex Cty.
Nov. 9 2012)
Wolf Creek Ski Corporation v. Board of County Commissioners of Mineral County (land swap) 170 P.3d 821
(Colo. App. Ct. September 20, 2007)
Wolfe et al. v. Gormally et al. (adjacent development) 14 LCR 629 (Mass. Land Ct. 2006)
Zagrans v. Elek (amendment land swap) 2009 Ohio 2942 (Ohio Ct. App. 2009)
Standing Granted (6)
Lyme Land Conservation Trust, Inc. v. Platner (legal name dispute, standing granted to land trust after name
corrected, AND Attorney General standing granted) Docket No. CV096001607, 2010 Conn. Super. LEXIS 1571 (Sup.
Ct. Conn. Jud. Dist. New London June 24, 2010)(UNPUBLISHED) 2013)(Lyme II); (Super. Ct. Conn. Jud. Dist. New
London March 27, 2015)(Decision on liability, damages and attorney fees)(Lyme III) (ON APPEAL)
Spanish Lake Restoration, LLC v. Petrodome St. Gabriel II, LLC (mineral extraction with natural gas pipeline on
CE property not a trespass) No. 2015–CA–0451, --- So.3d --- (La. App. 4th Cir. Jan. 13, 2016)
Daly v. McCarthy (Town held open space easement termination) McCarthy v. Town of Sudbury, 780 N.E.2d 970, 57
Mass. App. Ct. 1101 (Mass. App. Ct. 2002)(McCarthy I) Daly et al. v. McCarthy et al., 823 N.E.2d 434, 63 Mass.App.Ct.
1103 (Mass. App. Ct. 2005), affirming 11 LCR 367 (Mass. Land Ct. 2003)(McCarthy II). Ten taxpayer standing under
Massachusetts specific statute
Friends of the Shawangunks, Inc. v. Clark (amendment) 585 F. Supp. 195 (N.D.N.Y. 1984), reversed on other
grounds 754 F.2d 446 (2nd Cir. 1985)
New Jersey Department of Environmental Protection v. Huber (state enforcement of municipally-held easement)
No. A-5874-07T3 (N.J. App. Div. Jan. 20, 2010) (UNPUBLISHED)
Rosenfeld v. ZBA of Mendon (enforce a deed restriction) Docket 10-P-341 (January 28, 2011) interpreting MGL c.
184 sec. 27
Tennessee Environmental Council, Inc., et al v Bright Par 3 Associates, LP, et al (extinguishment) 2004 Tenn.
App. LEXIS 155 (Tenn. Ct. App., 2004) Later overturned by legislative enactment of no standing statute.
Miscellaneous Standing Cases
Estate of Robbins v. Chebeague & Cumberland Land Trust, (one landowner enforce against another under same
easement to prevent public access) 2017 ME 17 (Me. 2017), affirming No. CUMSCCV-14-523 (Me. Super. Ct., Cum.
Cty. May 5, 2015)
Conn. v. Amer. Elec. Power Co. (federal common law nuisance) 582 F.3d 309 (2nd Cir. 2009), reversing 406
F.Supp.2d 265 (S.D.N.Y. 2005)
Desert Foothills Land Trust, Inc. v. Olsen et al. (intervention) 1 CA-CV 03-0644 (Ariz. Ct. App. Jul. 29,
2004)(UNPUBLISHED)
Historic Green Springs, Inc. v. Louisa County Water Authority (CE holder has standing under clean water act to
sue government) Docket No. 3:09-cv-00079, 2011 U.S. Dist. LEXIS 70515 (W. D. Va. June 30, 2011)(Memorandum
Opinion)
Knowles v. Codex Corp (misrepresentation)426 NE2d 734 (Mass. Ct. App. 1981)
Nature Conservancy v. Congel (extinguishment; privity) 253 A.D.2d 248 (N.Y. App. Div. 1999); Nature Conservancy
v. Congel, 296 A.D.2d 840 (N.Y. App. Div. 2002)
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Rosenfeld v. ZBA of Mendon (zoning special permit non-conservation restriction)
78 Mass. App. Ct. 677, 682, 940 N.E.2d 891 (2011) Docket 10-P-341 (January 28, 2011)
United States of America v. 74.05 Acres of Land (federal forfeiture)
2006 U.S. Dist. LEXIS 17060 (D. Conn. Feb. 9, 2006)(UNPUBLISHED)
Warwood v. Norman Bypass Trust (land trust intervention)
2005 ML 2038 (Mont., June 16, 2005)
Compiled by Leslie Ratley-Beach, Land Trust Alliance Conservation Defense Director
APPENDIX F: TERRAFIRMA SURVEY RESULTS
Highlights from Terrafirma Aggregate Data
1. California, Florida and New Jersey have significantly higher numbers of challenges per conserved parcel than
other states. Colorado has significantly fewer challenges per parcel.
2. California, Colorado and Washington have higher than average external challenge costs than other states.
3. The frequency of challenges dramatically rose from 2000 through 2011. In 2011, a parcel of land was more
than twice as likely to have a challenge as that same parcel of land would have been in 2001.
4. The external costs of a challenge in 2006 over four times as costly as a comparable challenge from 2000 or
prior. External costs continued a gradual rise from 2006 to 2018.
5. In urban and suburban service areas, challenge frequencies per parcel are almost fifty percent higher than
rural areas and the average external challenge costs are almost ninety percent higher. Land in rural areas is less
likely to lead to challenges.
6. Unaccredited land trusts are over twenty percent more likely to have a challenge per parcel and pay over
fifty percent more in external costs per challenge than accredited land trusts.
7. Challenges brought by the original landowner have external cost severities that are approximately one
third the external cost of successor landowner challenges.
8. Parcels of land held by organizations five years old and less are half as likely to produce a challenge as those
that have been in existence for ten years or longer.
9. Land Trusts who have experienced even one challenge in the past five years are twice as likely “ per parcel”
to experience a challenge in the following year than a Land Trust that has experienced no challenges in its past
five-year history. Organizations that have experienced over five challenges in the previous five years are four and
a half times more likely per parcel to experience another challenge the following year than those trusts that have
been challenge‐free during that same time.
10. A challenge that has taken four or more calendar years to close is on average almost seven times as costly in
regards to external expenses as a challenge that has closed in the same year it opened.
11. Anecdotally, the Alliance is aware of three legal challenges that cost in excess of one million dollars to
resolve (CA, NY and PA) and is aware of several others that cost in excess of $250,000 to resolve.
12. Data gathered under different assumptions, definitions and objectives over time by the Land Trust Alliance,
while they cannot precisely forecast exact legal defense funding requirements, however, when considered
together, do provide a framework for planning legal defense costs:
An average land trust can expect violations, including technical, minor and major violations, at a rate of
around one easement violation per 20 easements held. (This rate is the total number of easements
violated compared to the total number of easements held in the portfolio, as considered over the lifetime of
the easement portfolio. It is not an annual rate of new violations.)
While many of these violations may be resolved without significant expense, roughly one-tenth of them
may require an investment of $1,000 or more.
Around one-hundredth of the violations may result in a major expense (costing more than $5,000 to
resolve) to the land trust for legal defense.
The trends suggest that the frequency and severity of violations will increase over time

© 2018 – CONSERVATION LAW, P.C. – All rights reserved

Page 20

