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Be prepared; don't be scared. How Terrafirma helps meet risk.
Friday October 12 | Session B01 | 1:30 p.m. – 3 p.m. | Basic for all | Great for Board Members
CLE and Qualifies for the Terrafirma risk management discount if senior staff or board attends
Three Learning Objectives:
1. Learn from two long-running conservation easement challenges as told by land trust staff
2. Examine trends and how that affects drafting and dealing with problems
3. Understand how a board balances risk and assesses mitigation and insurance coverage
especially in connection with Land Trust Standards & Practices Standard 6
Session Description:
Terrafirma has been helping member owner land trusts defend their public liability for their
conservation portfolios for over five years with over 515 claims and payments of over two million
dollars. Two land trust senior staff will share a trial stories involving Terrafirma; and we will review the
precedent setting case upholding the no division clause from Ohio. We’ll also discuss practical
takeaways and have an open conversation about results, claims trends, forecasts, financial stability,
premiums and anything else on your mind about the world’s only conservation defense liability
insurance company. This session qualifies for the 2018 Terrafirma risk management discount.
Outline:
1. Introductions
2. Review the flow of the panel
3. Three stories
a. Emily Parish The Land Trust for Tennessee
i. Roads and rights of way
b. Jeff Swinehart Lancaster Farmland Trust (PA)
i. Structures and takings
c. Leslie Ratley-Beach Vice President ARMS Manager for Terrafirma
i. Divisions of land and ownership
4. Compare experiences, techniques, trends and Implications
a. Land Trust Standards and Practices 2017
b. Risk Management Drafting Pointers
c. Guide to Risk Management
d. Turn off the Nice Switch
e. Land Trusts in Court: A Survival Guide
f. Practical Pointers for Land Trusts Facing Legal Challenges of Any Size
g. Stewardship practices to mitigate risk
h. Working with your board and broker to identify where insurance can finance risk

5. What are your risks? What questions do you have? General conversation about risk balancing.
Panel:
Emily Parish is the Vice President of Conservation for the Land Trust for Tennessee. She
graduated from the University of the South (Sewanee, Tennessee) magna cum laude with an
undergraduate degree in Environmental Studies and Spanish and summa cum laude with a
Masters in Environmental Law and Policy from Vermont Law School (South Royalton, Vermont).
Hired at the land trust in 2004 as a Land Protection Assistant, Emily has completed training in
conservation easement drafting, stewardship and defense and now fills her current position.
She successfully led the organization through the land trust accreditation process in 2008 and
the accreditation renewal process in 2014. As Vice President of Conservation, Emily oversees
the conservation program, including the projects of six conservation staff in two offices.
eparish@landtrusttn.org
Jeff Swinehart, Deputy Director, Lancaster Farmland Trust (PA). As Deputy Director, Jeff is responsible
for overseeing programs and resources necessary to accomplish the mission of the Trust and achieve
the goals established by the Board of Trustees. Jeff focuses on the preservation of land through the
acquisition of conservation easements and the maintenance of those easements. He also supervises
the land preservation staff and is the lead on all Terrafirma claims and other challenges. Jeff is a
longtime conservation leader and speaker. JSwinehart@lancasterfarmlandtrust.org
Leslie Ratley-Beach, Vice President, Alliance Risk Management Services LLC, Manager for
Terrafirma Risk Retention Group LLC, and Conservation Defense Director, Land Trust Alliance,
Leslie Ratley-Beach joined the Land Trust Alliance as its first Conservation Defense Director in
2007. Leslie leads the national conservation defense liability insurance program (Terrafirma)
and the Alliance's conservation defense center. Previously, she worked with the Vermont Land
Trust as stewardship director and project counsel. Leslie has practiced real estate law for over
thirty years with an emphasis on conservation and tax law for the last 24 years.
44 Deerfield Drive, Montpelier, VT 05602, 802-262-6051, lrbeach@lta.org
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Terrafirma Overview Agenda
Review the flow
Three Stories
Comparison
Discussion
Risks & Resources

3

Terrafirma Delivers Confidence
in Perpetuity
• Funds expert costs
• Pays for mediators and
negotiators
• Covers attorney fees and costs
• Provides early support and
assistance
• Acts as a sounding board
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Land trusts

8,583,652
total acres

Acres

29,360
parcels

Parcels

TOTAL FIGURES 2013-2018

511 total
land trusts

The Long and
Winding Road

Photo: Nancy Rhoda

Founded in 1999
Work statewide
20 staff with 2 offices
Accredited in 2009,and 2015
Joined Terrafirma in 2013
Hold approx. 350 easements

About Us
•
•
•
•
•
•

Project Growth (Cumulative)

Photo: Chuck Sutherland

The Post Case:
The Long and
Winding Road

Post Conservation Easement

• Donated conservation easement in 2011

• Grantor: Geoff Post and wife, Nancy Post

• 446 acres of forestland and pasture
• Located adjacent to State Forest

• Conservation values include significant natural
habitat, watershed protection, scenic value

• Property contains plateau tableland as well as
portions of Sweeten’s Cove

• Located in southern
Middle Tennessee

• Conservation
Corridor

• Adjoins 8,000 acre
State Forest

• Area known for
recreation and
significant habitat

• In 2015, Post’s neighbor, Burkey, files suit regarding use of
an existing gravel access road through Post.

• Burkey claims Post interfered with use of road and that
easement is 50’ wide.

• Existing road is approximately 10-12 feet wide.

• Land Trust named as “secondary” party due to conservation
easement.

• Land Trust title work done at time of easement did not show
50’ wide access easement.

• Post conservation
easement outlined
in orange

• Two Post tracts to
north not under CE

• Existing gravel road
runs from Hwy
along property
boundary and then
northeast

• Topo map shows
old road that ran
from Hwy and
down into cove

• ‘Old Timers’ at
trial testified to
old road from The
Crossroads into
Sweeten’s Cove

Timeline

• 2-18-15: Land Trust receives notice of suit filed by
Burkey against Post and LTTN
• 5-12-16: Full day of trial
• 6-30-16: Second full day of trial

• 9-22-16: Judge rules in favor of Post

• 11-22-16: Burkey files motion for discretionary costs
• 12-12-16: Burkey files appeal
• 6-1-17: All appellate briefs filed

• 6-28-18: Appeals Court affirms decision of trail
court

Takeaways

• Doing everything right does not
always keep you out of court
• Patience is key
• This is our future

• Look on the bright side

MISSION

To preserve and steward the beautiful,
productive farmland of Lancaster County that
reflects our heritage, supports our economy,
nurtures our health and enhances our quality
of life.

Founded in 1988
Works primarily in Lancaster County, PA
9 full-time, 2 part-time staff
Accredited in 2008 and 2014
Joined Terrafirma in 2013
Hold approx. 500 easements on nearly 30,000 acres
Annual budget of $3.14 million; Stewardship/Defense Fund of $4.8 million
One of the 50 largest land trusts in the nation

About Us
•
•
•
•
•
•
•
•

Projects by Year
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“Pipeline Blues”

2013: Atlantic Sunrise Pipeline hits the Lanc. Co. Scene

•
•
•
•
•

183 mile, 42 inch, 1500 PSI “greenfield” pipeline project
Transport natural gas from the Marcellus formation in northern
PA to the Transcontinental pipeline in southern Lanc. Co.
Largest pipeline ever constructed by Williams Pipeline Company
(i.e. Transco)
1st pipeline to impact Lanc. Co. in more than 50 years
Route impacts 39 preserved farms

139 Acres Donated – YAY!!

•
•
•

Sept. 2014: Steinman Family Trust donates easement on 139 acre farm in Martic Township
Expressed concerns regarding the potential of the pipeline project impacting the farm
Easement granted included new language regarding utilities:
 Notwithstanding any other provision of
this Easement, no private or public
utilities including, without limitation,
sewerage pumping stations, pipelines,
electrical transmission lines and freestanding communication towers are
permitted on the Property without the
prior written consent of the GRANTEE.

“Old” Utilities Language

•

Notwithstanding any other provision of this Easement,
the voluntary sale or leasing of any portion of the
Property for the purpose of construction and
installation of above-ground public utility systems,
including, without limitation, sewerage pumping
stations and free-standing communication towers shall
be permitted, so long as the total square footage of the
Property sold or leased for these uses does not exceed
ten thousand (10,000) square feet and the impervious
surface coverage restrictions imposed by Article I,
Paragraph 5, as to the Property as a whole, are not
violated. Any structures constructed on the Property
and related to uses permitted by this Paragraph 11 shall
be dismantled and removed from the Property within
two years of non-use and/or non-functioning status.

Successive Landowner

•
•
•

•
•
•

Farm was sold for $2 million on May 1, 2015.
LFT issues ‘new landowner’ letter, copy of baseline & easement, and requests meeting.
May 15, 2015 Hostetter grants a BINDING Option & Easement Agreement to Transco.
– Agreement is “an irrevocable option to purchase a perpetual easement and right-of-way
on, over and across the Property.”
The Agreement also states, “Upon exercise of the Option the Easement shall be effective, valid
and enforceable without further action….”
Also permits Transco “the free and full right of ingress and egress over and across the Property
and other lands of the Grantor to and from the Easement Area…”
Hostetter represents in Agreement “…the right, power and authority to enter into this
Agreement and to grant the Easement to Grantee, and any consents and authorizations
required in connection with the execution and delivery of this Agreement have been obtained.”

LFT Discovers Option & Easement Agreement

•
•

Aug. 2015: LFT conducts annual monitoring visit – speaks with Hostetter – no mention of
Agreement.
Oct. 2015:
– LFT discovers recorded Option & Easement Agreement.
– LFT discusses internally and with counsel (BCGL) and determines Agreement is a violation;
files placeholder claim with Terrafirma.
– Hostetter submits letter to LFT asking pipeline be approved.
– BCGL issues “Notice of Violation – Demand for Cure” letter; requests termination of
Agreement by Nov. 30, 2015.

• BCGL determines the Agreement is a “anticipatory
breech” of the easement. Easement states “If
Grantee determines that a violation of the terms of
the Easement has occurred or is THREATENED…”

Pre-Complaint Filing

•

•
•
•

•

Nov. 2015: Hostetter communicates with LFT indicated he received legal counsel prior to
granting the Agreement; encourages Trust to consult with Universal Field Services; and that
Transco has stated no violation is present since the ROW has not been “proclaimed”.
Jan. 2016: BCGL sends correspondence to Transco requesting voluntarily termination of
Agreement.
Feb. 2016: LFT/BCGL has conference call with Terrafirma’s Claims Committee; receive approval
of coverage days later.
March 2016: Transco states there is no basis for LFT demands and “improper interference and
unjustified demand”.; BCGL states LFT is not willing to consent to ROW and believes Agreement
is unjustified interference with easement and will take all actions necessary to protect its
interest in the property.
April 2016: Transco states LFT has no authority to require termination, threats of litigation are
baseless, and if LFT continues to “intimidate” Hostetter and Transco they “will vigorously
defend and asset counterclaims.”

Complaint filed in Court of Common Pleas

•

July 2016: LFT files Complaint
– Breach of Contract
– Declaratory Judgement
– Quiet Title
– Tortious Interference with Business Relations

Transco – Preliminary Objections

•

Oct. 2016: Legal Insufficiency on all
Counts
– Breach of Contract
– Declaratory Judgment
– Quiet Title
– Tortious Interference with
Business Relations

Conclusion

•

•

•

Feb. 2017:
– Court of Common Pleas overrules ALL Preliminary
Objections
– FERC grants Transco certificate of public convenience and
necessity
March 2017:
– Transco files condemnation complaint against Hostetter
and LFT
– Terminates Option Agreement
Sept. 2017:
– Parties settle with Transco modifying standard ROW
agreement; agreeing to a “side letter agreement” on ROW
parameters; and issuing payment to LFT for attorney’s fees
and compensation due to LFT per easement language
regarding condemnation

Takeaways & Lessons Learned:

•

•
•
•

•
•
•

Stay committed and focused on the primary issue –
you will be questioned and encouraged to alter
course.
Take a review of easement language regarding
utilities – revise and alter if necessary.
Even long-time donors may violate the terms of
easements – money is a motivating factor.
Ensure monitoring staff are searching ROD for
transfers, conveyances or other property interest
transactions.
Utility companies will pass blame to sub-contractors.
File placeholder claims quickly and consult regularly
with Terrafirma.
Attorneys for energy companies are “pit bulls”.

Still Whole

36

Upholding the no division clause
• What does it protect?
• What annual monitoring visit
questions will help you to avoid a
violation?
• What easement clause do we use?
• Taylor v. Taylor
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$2.2 Million Paid and 521 Claims

38

Covered Claims Open and Closed
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40
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Resources
• For more on different types of insurance, head
to the Learning Center for Guide to Risk
Management for Land Trusts, starting on page
275, as well as Practical Pointers: Assessing
Insurance Needs for Land Trusts. And for those
attending Rally in Pittsburgh this October,
check out the workshop A01: Do You Have the
Right Insurance? At the Right Price?
42

Free Risk Help
• Land Trust Alliance members get free Affiliate
membership.
• Nonprofit Risk Management Center: click on the
Center’s logo in the Conservation Defense
Clearinghouse.
• View FREE Affiliate Risk Tips.
• Get the FREE risk management eNews.
• Access FREE unlimited online recordings.
• Call for special free help for quick questions
(202) 785-3981 or info@nonprofitrisk.org.

Why so much insurance?
Purchase multiple types of insurance coverage
Consider how the various insurance coverages fit together
Terrafirma fills in many of the gaps in coverage
General liability insurance required to be eligible for
Terrafirma coverage. It covers bodily injury or property
damage.
• Directors and officers (D&O) insurance covers claims alleging
wrongful management decisions by the land trust board,
volunteers and staff. (Lyme Land Conservation Trust used it.)
• Title insurance can compensate the land trust if the actual
title to (ownership of) the conservation easement or land they
own is challenged.
•
•
•
•

44

Risk Management Webinars
•
•
•
•

11/13: Advanced Risk Management: Fee land
11/27: Basic Risk Management: Tools
1/8: Basic Risk Management: Tools
1/15: Advanced Risk Management: Liability
Waivers

45

Thank you for your dedication to
lasting conservation!
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Five Fascinating Facts
Terrafirma is a safety net.

Terrafirma is a Risk Retention Group.
Terrafirma is owned by land trusts.
Terrafirma covers all conservation.
Terrafirma is liability insurance.
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Terrafirma Delivers Confidence
in Perpetuity
• Funds expert costs
• Pays for mediators and
negotiators
• Covers attorney fees and costs
• Provides early support and
assistance
• Acts as a sounding board
48

Terrafirma also:
• Is not a substitute for
sufficient reserves
• Helps land trusts survive
protracted legal challenges
• Provides early effective expert
assistance
• Minimizes disputes with a
wide array of problem solving

49

Financial Stability
• Maintained good standing.
• Positive cash flow from operations.
• Actuary certified the reserves of over
$500,000 plus over $4 million capital.
• Total market value all assets increased.
• Exemplary management collaboration.
• Members and acres insured increased.
• Premium revenue greater than assumed.
• Increasing ability for lasting conservation.
50

Current Claims
• 24% of insured land
trusts have a claim
• Several with multiple
claims
• Terrafirma covered over
$2,000,000 in costs for
land trusts
• Terrafirma has handled
521 claims
51

Claims Process

Service to land trusts is guiding principle
• Simple online form to start process
• Receive reply email with next steps
within one business day
• Choose when to be on twice
monthly Claims Committee call
• Claims Committee determines
coverage based on policy form
• Land trust suggests counsel
• Rate and qualification guidelines
• $5000 deductible
• Continuing involvement of Claims
Committee in case
52

2017 Annual Report to Land Trust Members
March 1, 2017 to March 1, 2018
On March 1, 2017 Terrafirma issued its fifth year of conservation defense liability insurance
policies to 510 land trusts from 48 states and the District of Columbia covering over 8 million
acres of conservation land. In its fifth full year of operations, Terrafirma maintained good
standing with all regulators. All financial and regulatory annual filings for Terrafirma are on the
website home page.
Terrafirma enhanced its financial stability in 2017. An independent actuary certified the
reserves of $1,550,947 as adequate and reasonable to meet Terrafirma's unpaid claims
liabilities. Total market value of all Terrafirma assets as of December 31, 2017 was
$6,789,797.38 compared to $6,486,217.34 for 2016 including positive cash flow from
operations and capital of over $4 million. Gross written earned premium increased
approximately 11% from the previous year. It grew from $1,030,699 in 2013 to $1,110,912 in
2014, $1,204,684 in 2015, $1,302,595 in 2016, $1,368,340 in 2017, and $1,531,274 in 2018.
Terrafirma fulfilled its charitable mission of helping land trusts defend their public liability for
conservation lands by handling 145 claims during the 2017 policy year (11 covered and active, 6
denied, 25 successfully resolved, and 96 on hold). Combined with the 297 claims handled in
2013 through 2016, Terrafirma has addressed 442 claims over the five policy years with 217
cases successfully resolved including 13 with favorable court decisions and the remainder
successfully settled. Covered claims frequency is slightly higher than the 2010 feasibility
projections. Covered claims severity is less, however, 35 claims remain active. Claims follow
historical trends including fee land and conservation easement trespass, vegetation removal,
topography changes, minor unpermitted structures, unpermitted land divisions, and technical
legal challenges such as partition proceedings and bankruptcy.
Risk balancing education and training, in collaboration with the Land Trust Alliance, is an
essential part of helping all land trusts with lasting conservation. Terrafirma land trusts claimed
$23,239 in discounted premium for 311 who participated in risk management training for 2018.
Of accredited land trusts, 330 (83%) are Terrafirma members.
For 2018, Terrafirma land trust member-owners increased to 511 and acres insured increased
to 8,592,224 (94.5% easement and 5.5% fee land), comprising 44% of all land trusts who are
members of the Land Trust Alliance with a conservation portfolio. Of the 511 Terrafirma 2018
policy year member-owners, 99.8% confirmed eligibility and participation, excluding mergers.
Mergers are occurring among Terrafirma member land trusts decreasing the number of land
trust members but not affecting land insured or income. Mergers are increasing member
strength.

In 2018 conservation easements continue to comprise the most insured rights with 25,581
(87.1%) of the enrolled 29,360 parcels from 48 states and D.C. The remainder (12.9%) are land
owned (3,610), access easements (37), and trail easements (118). Extrapolating the 2015
census data for the current Terrafirma member land trusts shows that their portfolios plus
those of self-insured organizations constitute 91.5% of all conservation easements and 95% of
all easement acres. They also own 37.4% of fee parcels and 91% of fee acres.
Terrafirma Risk Retention Group LLC now has 511 land trust members, operates in 48 states
plus D.C., and insures over 8.58 million acres — that’s bigger than the state of Maryland with
growth in acres being bigger than O’ahu! Connect with Terrafirma on LinkedIn. Subscribe to
TerraBite, complimentary risk balancing quick and simple pointers.

ALLIANCE RISK MANAGEMENT SERVICES LLC (ARMS)
1250 H S TREET NW, S UITE 600, W ASHINGTON , DC 20005
email us directly at help@terrafirma.org
H ANNAH F LAKE
Conservation Defense Associate
202-800-2248 | hflake@lta.org
L ESLIE R ATLEY -B EACH
Conservation Defense Director
ARMS Vice President and Secretary
802-262-6051 | lrbeach@lta.org

L ORRI B ARRETT
Conservation Defense Coordinator
202-800-2219 | lbarrett@lta.org

TerraBite Ideas to chew on for Terrafirma owner-member land trusts
August 2018
TerraBite Ideas to chew on for Terrafirma owner-member land trusts
Dear Leslie,
The no division clause in a conservation easement can be crucial. It protects the
easement’s habitat and scenic values while promoting wildlife movement. It also avoids
land fragmentation, conflicting management and the unnecessary costs and burdens of
extra monitoring and enforcement for multiple parcels. Are you using annual monitoring
visits to ask the important questions that will help you to determine if this clause could
be violated?
Rather than pepper the landowner with questions, try to engage them in a friendly
conversation that involves the following:
Has the address changed?
Has any portion of property been sold, no matter how small?
Has any portion of property been given to anyone, even a relative, no matter how
small?
Has any portion of property been leased, mortgaged, exchanged, or liened, no matter
how small?
Have you granted rights to anyone, even a relative or neighbor, to anyone else of any
kind?
Have you changed the name of the owner of the property such as creating a company,
partnership or trust of any kind?
Have land uses changed in any way?
Explain that the easement addresses divisions, and that understanding the owner’s
plans now means no unpleasant surprises down the road – for you and for the
landowner.
Have questions? Please let us know. You can email us directly or call 202-800-2219 for
Lorri, 802-262-6051 for Leslie, or 202-800-2248 for myself.
Thanks,
Hannah
Hungry for more TerraBites? Check out our LinkedIn

TerraBite Ideas to chew on for Terrafirma owner-member land trusts
May 2017
TerraBite Ideas to chew on for Terrafirma owner-member land trusts
Dear Leslie,
When should you consult an attorney on a problem you’re experiencing with a land
owner? Some wait until a lawsuit is already underway or seems inevitable because of
reluctance to involve lawyers. They don’t want to seem aggressive, or compromise a
collaborative violation resolution.
However, earlier outside legal perspective can help you get the tone just right when
resolving a dispute: not too nice and not too harsh. It can also help you avoid simple

mistakes that can become serious obstacles later. Read “When to Turn off the Nice
Switch” to learn more, and find a perfect balance.
Have questions? Please let us know. You can email us directly or call 202-800-2219 for
Lorri, 202-800-2248 for myself or 802-262-6051 for Leslie.
Thanks,
Hannah
Please forward this to your stewardship, land management or legal staff, or anyone else
who you think would find this useful!
September 2017

TerraBite Ideas to chew on for Terrafirma owner-member land trusts
Dear Janet,
Smart land trusts typically purchase multiple types of insurance coverage and will consider
how the various insurance coverages fit together when selecting the right coverage
package. Terrafirma fills in many of the gaps in coverage for these other insurance products.
 General liability insurance is required in order to be eligible for Terrafirma
coverage. It covers claims alleging bodily injury or property damage.
 Directors and officers (D&O) insurance covers claims alleging wrongful
management decisions by the land trust board, volunteers and staff. Unpaid
directors of land trusts may have some coverage available under their individual
homeowners or personal liability umbrella policies but these do not offer any
defense for the land trust where the board member volunteers.
 Title insurance can compensate the land trust if the actual title to (ownership of)
the conservation easement or land they own is challenged or if there is a dispute
about the legal description of the property, provided that it is not excluded by the
survey exception.
For more on different types of insurance, head to the Learning Center for Guide to Risk
Management for Land Trusts, starting on page 275, as well as Practical Pointers: Assessing
Insurance Needs for Land Trusts. And for those attending Rally in Denver this October,
check out the workshop B02: Do You Have the Right Insurance? At the Right Price?
Details here.
Have questions? Please let us know. You can email us directly or call 202-800-2219 for
Lorri, 202-800-2248 for myself or 802-262-6051 for Leslie.
Thanks,
Hannah
Conservation Defense Associate
(202) 800-2248 | help@terrafirma.org

Connect with us on LinkedIn
P.S. Please remember that your Terrafirma policy requires you to file a claim at the first
indication of a problem. Do it now so you don’t run the risk of missing out on coverage! See
more here on when to file a claim. Please call us with any questions.

October 2017

TerraBite Ideas to chew on for Terrafirma owner-member land trusts
Dear Leslie,
Are you working through an issue, but not sure if it’s time to alert Terrafirma yet? Please know that timing
is crucial. In order for a claim to be eligible for coverage, it must be filed with Terrafirma within the
policy year that you or anyone else at the land trust first became aware of the issue. The policy year is
not the same as the calendar year – it runs from March 1 of the start of the policy year to March 1 of the
next year, plus a 60 day window for filing claims. Filing a claim is quick, easy, and does not affect the
cost of your premium. Check out our handy infographic for more tips on when to file.
We’re here to help! If you have any questions about when to file a claim, please let us know. You can
email us directly or call 202-800-2219 for Lorri, 202-800-2248 for Hannah, or 802-262-6051 for Leslie.
Thanks,
Hannah
Hannah Flake

July 2017

TerraBite Ideas to chew on for Terrafirma owner-member land trusts
Dear Leslie,
When your stewardship staff or volunteers conduct their annual monitoring visits, they probably ask the
landowners questions before the visit, or fill out answers while they’re onsite. But are they asking the
important questions that will help you to determine if there could be a division of property resulting in a
violation of the conservation easement, or other threat to it?
Words like “subdivide” can be confusing to people who aren't familiar with technical legal terms. So here
are some simpler ways to phrase the question:



“Have you signed anything or agreed to any division of your land, even a tiny piece of it and even
if you didn’t get paid?”
“Have you agreed to give rights of any kind to anyone else over your land?”

Asking this can help you to be sure that you’re on top of any potential legal issues that may be brewing.
Have questions? Please let us know. You can email us directly or call 202-800-2219 for Lorri or 202-8002248 for myself. Leslie will be out on sabbatical through September 11.

Thanks,
Hannah

Roads and rights of way disputes constitute 10 Percent of Terrafirma Claims
Pointer: Even when the land trust has done everything right, is correct about the state of record
title and where the complaining neighbor has no basis for its actions, the land trust can be
involved in a protracted, expensive dispute that would have negative conservation
consequences if lost. Doing everything right helps reduce risk, and is the basis for prevailing,
but it will not always keep the land trust out of court.
In this case, the plaintiffs (Burkeys) sued the defendants (Posts who conserved their farm) for
constructing a gate that interfered with their use of an existing gravel road located on the
defendants’ farm. According to the plaintiffs, access to their property required use of the gravel
road. Defendants provided plaintiffs with a key as well as offering them an alternative access
along an old logging road that provided more privacy for both families. The gravel road in
question crosses two separate tracts owned by the Posts and runs southwest to northeast from
a state highway through the Posts’ farm and then east to west through another tract.
Although the Burkeys claimed that the easement was fifty-feet in width along its entire length,
the court found that the section of the road running through the Posts’ farm was a public road
with a width of only twelve feet. The court also denied the Burkey’s request for discretionary
costs. The Burkeys appealed the court’s finding concerning the width of the public road and the
denial of discretionary costs. Discerning no error, the Tennessee Court of Appeals affirmed.
Burkey v. Post M2016-02411-COA-R3-CV June 28, 2018 http://www.tncourts.gov/courts/courtappeals/opinions/2018/06/28/glenn-r-burkey-et-al-v-geoff-post-et-al
The Land Trust was named as a “secondary” party to the suit due solely to its interest in the
Posts’ property as granted in the conservation easement on December 23, 2011. At the time of
the conservation easement, the Land Trust performed a title investigation that did not show a fifty
foot easement across the Post farm. Ms. Parish testified for the Land Trust that development of a
fifty foot road or easement could diminish the conservation value of the easement on the Post
property and that the conservation easement on the Post property limits development. The
conservation easement limits the number of dwellings on the Post farm and prohibits division
of the property. Expanding the existing one lane road to a fifty (50) foot right away would
constitute “unwarranted interference” with the Land Trust’s interests in the Post property.
The Posts testified that they signed the conservation easement to preserve their property.
The court cited Shew v. Bawgus, 227 S.W.3d 569 (Tenn. Ct. App. 2007), citing Carroll v.
Belcher, No. 01A01-9802-CH-00106, 1999 Tenn. App. LEXIS 89, at p. 577 that “To allow
plaintiffs to enlarge an easement with a width that had remained constant for more than fifty
years would be ‘unwarranted interference ‘ with the defendant’s rights and cause an undue
burden upon the servient estate”.

Detailed Timeline: Lancaster Farmland Trust v. Hostetter & Transco
•

2013: Atlantic Sunrise Pipeline proposal hits the Lancaster County scene – 183 mile, 42 inch,
1500 psi “greenfield” pipe impacting central and south central PA with 35 miles impacting
Lancaster County. First pipeline proposed in the county in 50 years.

•

Jan. 2014: Lancaster Farmland Trust (LFT) modifies easement language addressing rights-ofways in response to pipeline proposal.

•

Sept. 2014: Steinman Family Trust donates an easement on 138 acre farm in southern Lancaster
County – family specifically expressed concerns of the pipeline impacting the farm.

•

May 1, 2015: Farm was sold to Hostetter family for $2 million.

•

May 12, 2015: LFT issues “new landowner” letter; requests meeting to review easement and
baseline; includes copy of recorded easement.

•

May 15, 2015: Hostetter grants Option and Easement Agreement to Transcontinental Gas
Pipeline Company (Transco) – agreement is binding and permits the construction of a pipeline.

•

Aug. 2015: LFT conducts annual monitoring visit; speaks with Hostetter – no mention of the
Option Agreement being granted.

•

Oct. 12, 2015: LFT discovers recorded Option Agreement.

•

Oct. 13, 2015: LFT informs Executive Committee and counsel (BCGL) of Option Agreement;
determines a clear violation of the easement.

•

Oct. 14, 2015: LFT contacts Hostetter – no return call.

•

Oct. 15, 2015: LFT Board discusses violation.

•

Oct. 19, 2015: Placeholder Claim filed with Terrafirma

•

Oct. 28, 2015: LFT receives letter from Hostetter asking LFT to approve the pipeline; indicated
they sought legal counsel prior to granting the Option Agreement and the proceeds were
necessary to help purchase the farm.

•

Oct. 29, 2015: BCGL issues “Notice of Violation – Demand for Cure” letter; requests termination
of Option Agreement by Nov. 30, 2015.

•

Nov. 17, 2015: Hostetter contacts LFT indicating LFT should consult Universal Field Services and
William’s attorney; states it’s only an “option” and not a violation since William’s has not
“proclaimed” the ROW.

•

Nov. 18, 2015: BCGL indicates the Option Agreement is a “anticipatory breach” of the easement.

•

Nov. 30, 2015: No action by Hostetter regarding cure of violation.

•

Jan. 13, 2016: BCGL issues letter to Transco requesting voluntary termination of Option
Agreement.

•

Feb. 10, 2016: LFT/BCGL has conference call with Terrafirma Claims committee.

•

Feb. 24, 2016: Terrafirma issues letter stating claim is covered and BCGL is approved to
represent LFT.

•

Feb. 29, 2016: Hostetter asks for three weeks to communicate with Transco to have the Option
Agreement voluntarily terminated.

•

March 3, 2016: BCGL receives letter from Transco’s attorney stating “There is no basis for your
demands and for your improper interference and unjustified demand to both Transco and
Hostetters that they terminate their agreement.”

•

March 29, 2016: BCGL issues letter to Transco’s attorney stating LFT will not consent to ROW;
believes the Option Agreement is unjustified interference with the easement; LFT will take
necessary steps to protect its interest in the property.

•

April 8, 2016: Transco’s attorney issues letter stating LFT continues to “intimidate” Hostetter
and Transco by demanding termination of Option Agreement; claims LFT has no authority to
require termination; threats of litigation by LFT are baseless; if LFT attempts to sue Hostetter
and Transco they “will vigorously defend such action and asset counterclaims”.
•

Included with correspondence was Subordination, Consent and Joinder for LFT to
execute; based payment to LFT on formula in easement regarding condemnation.

•

July 12, 2016: LFT files Complaint in the Court of Common Pleas.

•

Oct. 24, 2016: Transco submits reply brief with preliminary objections.

•

Feb. 3, 2017: FERC issues Transco certificate of public convenience and necessity.

•

Feb. 21, 2017: Court of Common Pleas offers opinion and overrules ALL preliminary objections.

•

March 6, 2017: Transco files counterclaims against LFT.

•

March 7, 2017: Transco and Hostetter terminate Option Agreement.

•

March 7, 2017: Transco files condemnation complaint against Hostetter and LFT pursuant to the
Natural Gas Act.

•

May 25, 2017: Transco and Hostetter files termination of record at Recorder of Deeds.

•

Sept. 26, 2017: Parties settle with Transco modifying standard ROW document, agreeing to a
“side letter agreement” on ROW parameters and issuing payment to LFT per condemnation
language in easement.

Sometimes the fight is worth it to stand against bully tactics
In 2014, the Steinman Foundation donated a conservation easement on a 138-acre farm to
Lancaster Farmland Trust (LFT). The easement clearly prohibited the conveyance of any utility
easement or right of way without the consent of LFT. The CE property transferred ownership
from the original Grantors to the Hostetters on May 1, 2015 and the owners immediately
conveyed an Option and Easement Agreement for a right-of-way associated with a natural gas
pipeline project known as the Atlantic Sunrise pipeline. The owners did not receive written
consent from Lancaster Farmland Trust prior to executing the Option Agreement. The
conservation easement specifically requires written consent.
LFT reached out to Transco and the Hostetters to void the agreement, but they refused. LFT
filed suit, claiming breach of contract (i.e., that the option for the pipeline violated the
conservation easement), declaratory judgment, quiet title, and tortious interference with a
contract. Hostetter and Transco filed motions to dismiss. Hostetter argued that even if the
easement prohibited building a pipeline, the mere granting of an easement for a pipeline, or
the option for an easement, was not a violation. In turn, Transco contended that there was no
present controversy because it had not yet exercised the option.
No physical damage occurred as this is an Option Agreement, but the Option is binding and the
landowner must sign a ROW on demand. Despite the Land trust having prior discussions with
the landowner and warning the landowner not to sign anything with Transco, apparently, the
landowner did not realize until the land trust filed suit just what they had done. The gist of all of
Transco’s objections is that the option is subordinate to the conservation easement, that
Transco did not exercise the option, that the Defendants would never exercise the option
without the consent of LFT, and therefore, the complaint is premature. Additionally, Transco
can exercise the power of eminent domain after it receives final approval from FERC
Judge Leonard Brown refused to dismiss the lawsuit brought by LFT that claims the landowners
of a preserved farm illegally signed an agreement to allow the natural gas pipeline on the
property. The case could be a key one in upholding restrictions on preserved farmland,
especially in cases where preservation agreements explicitly bar pipeline projects. Please note
that the Court wrote that the Trust was obligated to defend the Easement, thereby giving
approval to our argument that the costs of enforcing the Easement are recoverable damages.
Counsel believes that will survive any eminent domain action, meaning those damages have
already been suffered and will continue to accrue until such time as a taking is filed. Then, the
defendants filed a New Matter and Counterclaim alleging that because the land trust did not
negotiate to get the Hostetters money prior to the filing of condemnation, interfered with the
contract between the Defendants, and breached the Conservation Easement. They premised
the argument on the idea that a condemnation was inevitable. Ultimately, the land trust settled
on favorable terms after FERC issued its condemnation permit and approved the project, and
after Transco and the Hostetter’s terminated the original option agreement that violated the
easement. Lancaster Farmland Trust v. Hostetter, No. CI-16-06264 (Ct. Common Pleas,
Lancaster Cty. Feb. 17, 2017), Pennsylvania.

Taylor v. Taylor Blurb
In an important opinion with national ramifications, an appellate court in Ohio has upheld a
division prohibition in a conservation easement. See Taylor v. Taylor, 2018 Ohio 1571 (Ct. App.
Ohio, 12th Dist. April 23, 2018). The Land Trust Alliance, Coalition of Ohio Land Trusts, and
American Farmland Trust submitted a joint amici brief in support of this outcome, and the land
conservation community should be quite pleased with the decision.
Background: In 2003, Janis Taylor and James Taylor, siblings who owned land as tenants in
common, sold a conservation easement to the Three Valley Conservation Trust (TVCT) for
$30,000. The easement protected 77 acres of farmland in Butler County, and included a typical
provision that prohibited any division of the protected property. The stated purpose of the
easement was to retain the protected property forever in its natural and agricultural condition,
and to protect its open space, scenic, and natural values. After several unsuccessful attempts to
sell her 50% undivided interest to her brother, in 2015, Janis filed a partition action, and
because the conservation easement prohibited any division, she sought a judicial sale of the
entire protected property. James initially conceded that the protected property could not be
divided due to the conservation easement, but later amended his answer to contest the validity
and enforceability of the division prohibition. TVCT was made a party to the suit, and argued for
the enforceability of the division prohibition.
The appellate court reversed the trial court’s decision to nullify the division prohibition. The
trial court had relied heavily on a 1975 Ohio case for the principle that any restriction on a
landowner’s rights to partition must be limited to a reasonable duration. Applying that earlier
decision to the facts in this case, the trial court held that perpetual restrictions on partition are
unenforceable as a matter of law. In making this ruling, the trial court had found that the
perpetual division restriction at issue in this case was not necessary to protect the conservation
purpose of the parties’ conservation easement.
The intermediate appellate court reversed on two key grounds. First, it found that the 1975
decision relied on by the trial court was superseded by a later decision by the same
intermediate appellate court. That later decision emphasized that only “absolute restraints on
alienability” were prohibited by Ohio common law, and that restrictions on division were
enforceable so long as the total property was still able to be freely conveyed. The court in
Taylor found the conservation easement division prohibition was not an absolute restraint on
alienability because it did not restrict the sale of the property, but merely prohibited division.
The court also noted the $30,000 consideration received by the Taylors for the easement.
Second, and equally important, the appellate court held that the 1980 enactment of Ohio’s
conservation easement enabling statute rendered reliance on the 1975 case flawed. The court
quoted the enabling statute extensively and also noted the conservation easement’s liberal
construction clause in favor of furthering the conservation purposes of the easement and the
enabling statute. In language that could very well serve conservation easement holders in other
states facing a challenge to division restrictions, the court stated: “Considered in light of the
conservation easement statutes, the agreement restricting subdivision of the Property would
not be contrary to public policy or inconsistent with the public policy expressed in the
legislation.”

[Cite as Taylor v. Taylor, 2018-Ohio-1571.]
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RINGLAND, J.
{¶ 1} Plaintiff-appellant, Janis Taylor, appeals the decision of the Butler County Court
of Common Pleas granting partial summary judgment in favor of defendants-appellees,
James Taylor and Susan Taylor. In addition, the Three Valley Conservation Trust ("Trust")
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appeals the grant of partial summary judgment in favor of appellees. For the reasons
detailed below, we reverse the decision of the trial court and remand for further proceedings.
{¶ 2} Janis and appellees are the tenant-in-common owners of certain land
("Property") in Oxford Township located in Butler County, Ohio. The approximate 76.68-acre
Property is encumbered by a conservation easement, dated July 31, 2003 in favor of the
Trust.
{¶ 3} Janis commenced this action seeking appraisal and sale of the Property. In her
complaint, Janis alleged that this partition action was necessary because the Property cannot
be "divided" because it is subject to the conservation easement owned by the Trust. The
conservation easement provides, in pertinent part:
1. Grant of Easement. Pursuant to the laws of Ohio, and in
particular Sections 5301.67 through 5301.70 of the Ohio Revised
Code, Grantor hereby voluntarily grants and conveys to Grantee
a conservation easement in perpetuity over the Property of the
nature and character and to the extent hereinafter set forth
("Easement").
2. Purpose. It is the purpose of this Easement to assure that the
Conservation Values of the Property will be preserved, and that
the Property will be retained forever in its natural and agricultural
condition; and to prevent any use of the Property that will
significantly impair or interfere with the Conservation Values of
the Property or that are consistent with the purpose of this
Easement.
***
5. Prohibited Uses. Except to the extent that activities and uses
are authorized in this Easement, any activity on or use of the
Property inconsistent with the Conservation Values, or with the
purpose of this Easement, is prohibited. Without limiting the
generality of the foregoing, the following activities and uses are
expressly prohibited throughout the Property unless they are
permitted elsewhere in this agreement.
***
5.4 Subdivision - The legal subdivision of the Property,
recording of a subdivision plan, partition, or any other division of
-2-
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the Property into two or more parcels, is prohibited.
***
17. General Provisions.
***
17.2 Liberal Construction. Any general rule of construction to
the contrary notwithstanding, this Easement shall be liberally
construed in favor of the grant to effect the purpose of this
Easement and the policy and purpose of Sections 5301.67
through 5301.70 of the Ohio Revised Code. If any provision in
this instrument is found to be ambiguous, an interpretation
consistent with the purpose of this Easement that would render
the provision valid shall be favored over any interpretation that
would render it invalid.
17.3 Severability. If any provision of this Easement, or the
application thereof to any person or circumstance, is found to be
invalid, the remainder of the provisions of this Easement, or the
application of such provision to persons or circumstances other
than those as to which it is found to be invalid, as the case may
be, shall not be affected thereby.
{¶ 4} On January 4, 2017 appellees moved for partial summary judgment. In their
motion, appellees argued that the conservation easement's restriction on subdivision
contained in paragraph 5.4 is an invalid and unreasonable restraint on alienation under Ohio
law because it does not contain a reasonable temporal limitation. Janis and the Trust filed
separate memoranda in opposition.
{¶ 5} Following review, the trial court granted partial summary judgment in favor of
appellees after concluding that "perpetual restrictions on partition are unenforceable."
Therefore, the court reasoned that the subdivision restriction contained in paragraph 5.4 was
invalid. As a result, the trial court applied the severability clause contained in paragraph 17.3
of the conservation easement to "permit the invalid portion [paragraph 5.4] to be stricken
while the remainder of the easement remains in full force and effect." The trial court
reasoned:
-3-
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The Court has considered all the facts in favor of Plaintiff and
[the Trust]. As a matter of law, perpetual restrictions on partition
are unenforceable. Neither Plaintiff nor [the Trust] set forth any
contractual provision, legal authority or even underlying policy
purpose contra the conservation purpose set forth in U.S.C.A.
170(h)(4) which allows the Court to find a perpetual restriction on
the right to partition the property to be valid in general, or even
necessary in this case. While the conservation easement itself is
valid, and may continue in perpetuity, the portion of the
easement specifically restricting partition (¶ 5.4) is not, pursuant
to Raisch v. Schuster and its progeny.
{¶ 6} Janis and the Trust both appeal. Janis raises one assignment of error, while
the Trust raises two assignments of error.
{¶ 7} Janis' sole assignment of error:
{¶ 8} THE TRIAL COURT ERRED BY FINDING THAT THE RESTRICTION IN
PARAGRAPH 5.4 OF THE CONSERVATION EASEMENT IS UNENFORCEABLE AS A
MATTER OF LAW BECAUSE IT IS NOT LIMITED IN DURATION.
{¶ 9} The Trust's first assignment of error:
{¶ 10} THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT IN
FAVOR OF APPELLEES BECAUSE PERPETUAL SUBDIVISION RESTRICTIONS
CONTAINED IN CONSERVATION EASEMENTS ARE VALID AND ENFORCEABLE UNDER
OHIO LAW.
{¶ 11} The Trust's second assignment of error:
{¶ 12} THE TRIAL COURT EXCEEDED ITS AUTHORITY UNDER CIV.R. 56(C)
WHEN IT WEIGHED EVIDENCE, RESOLVED DISPUTED ISSUES OF MATERIAL FACT,
AND GRANTED SUMMARY JUDGMENT AGAINST TVCT.
{¶ 13} All assignments of error are interrelated and will be addressed together.
Following review, we find the trial court erred by granting partial summary judgment in favor
of appellees.
{¶ 14} This court reviews summary judgment decisions de novo, which means we
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review the trial court's judgment independently and without deference to the trial court's
determinations, using the same standard in our review that the trial court should have
employed. Ludwigsen v. Lakeside Plaza, L.L.C., 12th Dist. Madison No. CA2014-03-008,
2014-Ohio-5493, ¶ 8. Pursuant to Civ.R. 56(C), summary judgment is appropriate when (1)
there is no genuine issue of any material fact, (2) the moving party is entitled to judgment as
a matter of law, and (3) the evidence submitted can only lead reasonable minds to a
conclusion which is adverse to the nonmoving party. Zivich v. Mentor Soccer Club, Inc., 82
Ohio St.3d 367, 369-70 (1998).
{¶ 15} The moving party bears the initial burden of informing the court of the basis for
the motion and demonstrating the absence of a genuine issue of material fact. Robinson v.
Cameron, 12th Dist. Butler No. CA2014-09-191, 2015-Ohio-1486, ¶ 9. Once this burden is
met, the nonmoving party has a reciprocal burden to set forth specific facts showing there is
some genuine issue of material fact yet remaining for the trier of fact to resolve. Id. In
determining whether a genuine issue of material fact exists, the evidence must be construed
in favor of the nonmoving party. Vanderbilt v. Pier 27, L.L.C., 12th Dist. Butler No. CA201302-029, 2013-Ohio-5205, ¶ 8.
{¶ 16} As noted above, the trial court found that paragraph 5.4 of the conservation
easement was a "perpetual restriction on the right to partition the property" that was neither
"valid in general, [n]or even necessary." As a result, the trial court found that the restriction
prohibiting subdivision was unenforceable. The practical effect of the trial court's decision is
that the single parcel of land may be subdivided into two parcels and separately sold with
each parcel subject to the conservation easement.1
{¶ 17} Janis maintains the subdivision restriction contained in the conservation

1. The trial court did not resolve whether the Property should be divided into two or more parcels, but merely that
it could. That issue is stayed pending this appeal.
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easement prohibits the division of the Property into two or more parcels. As a result, Janis
sought partition under R.C. Chapter 5307. Janis requests that the court appoint an appraiser
to determine the value of the Property, which would then allow either cotenant to purchase
the remaining fractional interest or provide for the sale of the Property as a whole.
{¶ 18} The Trust also contends that the conservation easement prohibits the division
of the Property into two or more parcels. The Trust asserts that the Property is essentially
divided into four areas: (1) a woodland/riparian corridor area, (2) an agricultural area, (3) an
area for a potential residence, and (4) a transitional greenspace area. In order to achieve the
stated purpose of the conservation easement, the Trust has the right to enter the Property to
ensure compliance with the conservation easement. The trust maintains that the subdivision
restriction is essential for the purposes of the conservation easement:
[T]he subdivision restriction helps ensure that the property has
only one residence and related infrastructure in order to minimize
impacts on the property, that the property will be managed by
one owner in order to eliminate conflicts about land management
between multiple owners, and that the property will not be
developed for any residential, industrial, or commercial purposes.
It also reduces the administrative costs required to monitor the
property. Thus, the subdivision restriction is an appropriate
measure to achieve the purposes listed in R.C. 5301.67(A) of
retaining the property in its "natural, scenic, open, or wooded
condition" and as a "suitable habitat for fish, plants, or wildlife."
{¶ 19} The trial court's decision relied on Raisch v. Schuster, 47 Ohio App. 2d 98 (1st
Dist.1975). In that case, the First District Court of Appeals found that an agreement
restricting the right to partition property was impermissible.
{¶ 20} Raisch involved a property owned by 21 cotenants. Id. Each cotenant agreed
that any decision relating to the property, including the decision to sell, required a majority
vote of the 21 cotenants. Id. at 98-99. Though the court recognized that a cotenant may
agree to limit the right to partition or sell property, the court found that any such agreement
was subject to "reasonable temporal limitations on the duration of the restriction." Id. at 100.
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A reasonable temporal limitation may be expressed or inferred from the purpose of the
restriction. Id. at 101. As a result, the court held:
[W]e hold that in order to sustain the validity and enforceability of
an agreement not to sell or partition realty, where no period of
duration is expressly set forth in the writing, the agreement must
contain evidence of the purpose for the restraint against sale or
partition sufficient to permit the determination of a duration
reasonably necessary to accomplish such purpose.
Id. at 102.
{¶ 21} The First District revisited that opinion in Head v. Evans, 1st Dist. Hamilton No.
C-790831, 1981 Ohio App. LEXIS 13840 (Feb. 11, 1981). In Head, the court distinguished
its prior holding in Raisch after noting that the agreement in Raisch effectively prohibited the
sale or partition of real property without the consent of the majority. Id. at *14. Such an
agreement operated as an absolute restraint upon alienability unless there was majority
agreement. Id. The court found that the restriction in Raisch was "void as against public
policy because there was no evidence of the purpose of the underlying agreement and, thus,
no way to determine a reasonable duration by which to measure its enforceability." Id.
{¶ 22} In contrast to the restriction in Raisch, the agreement in Head involved an
original tract of land that was subdivided into four separate tracts. Id. at *2. The first tract
contained a restriction that only one single family residence with "necessary outbuildings"
could be built on the tract. Id. Several years later, the owner of the first tract of land
constructed a guesthouse on the tract. Id. at *3.
{¶ 23} The owners of the adjoining tracts of land initially brought suit to halt the
construction of the guesthouse, but following negotiations, the parties agreed that the
guesthouse could be built, but only on condition that the guesthouse could not be conveyed
separately from the first tract of land. Id.
{¶ 24} Years later, the owner of the first tract attempted to sell the guesthouse
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separately in violation of the prior agreement. Id. at *5. The attempted purchaser of the
guesthouse, citing Raisch, argued that the prior agreement was against public policy as an
undue restraint on alienability. Id. at *13.
{¶ 25} The First District disagreed with the attempted purchaser and held that the
prior agreement was not unenforceable. Id. at *15. In so doing, the court distinguished
Raisch as involving "an absolute restraint upon alienability," and stated:
The Restriction in Raisch is thus clearly distinguishable from that
in the instant cause. Here, the 1962 agreement did not impose
anything approaching an absolute restraint upon the conveyance
of the burdened property; it simply prohibited the owner of the
tract from carving out a smaller parcel including the guest house
and conveying that parcel to a separate purchaser. Such a
restriction without doubt affected the value of the property and
the manner in which it could be transferred, but we cannot say
that its impact unreasonably restrained alienability, and thus
violated public policy. Viewing it in its proper context as a
restrictive covenant equitably running with the land, we are
convinced that the failure to provide for a finite period of duration
did not prevent its enforcement in the absence of a material
change in circumstances.
Id. at *14-15.
{¶ 26} The conservation easement in this case is more akin to the restrictive
covenant in Head than the absolute restraint on alienability in Raisch. In this case, the
conservation easement does not restrict the sale of the Property, but merely prohibits the
division of the Property into two or more parcels. Furthermore, unlike Raisch, in this case the
parties expressly stated the conservation easement was for the purpose of conservation of
the land and was to extend in perpetuity. In exchange for this perpetual easement right, the
Trust agreed to pay James Taylor $30,000 as consideration.
{¶ 27} We similarly find Raisch to have limited applicability to this case, as it was
decided prior to the adoption of Ohio's conservation easement statutes. Janis and appellees
expressly granted and conveyed the conservation easement to the Trust "pursuant to the
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laws of Ohio, and in particular Sections 5301.07 through 5301.70 of the Ohio Revised Code."
The parties also agreed in paragraph 17.2 that the conservation easement "shall be liberally
construed in favor of the grant to effect the purposes of this Easement and the policy and
purpose of Sections 5301.67 through 5301.70 of the Ohio Revised Code."
{¶ 28} No party disputes that the Trust holds a valid conservation easement on the
Property. The term "conservation easement" is defined in R.C. 5301.67(A), which states:
[A]n incorporeal right or interest in land that is held for the public
purpose of retaining land, water, or wetland areas predominantly
in their natural, scenic, open, or wooded condition, including,
without limitation, the use of land in agriculture when consistent
with and in furtherance of the purpose of retaining those areas in
such a condition, or retaining their use predominantly as suitable
habitat for fish, plants, or wildlife; that imposes any limitations on
the use or development of the areas that are appropriate at the
time of creation of the conservation easement to achieve one or
more of those purposes; and that includes appropriate provisions
for the holder to enter the property subject to the easement at
reasonable times to ensure compliance with its provisions.
(Emphasis added.) R.C. 5301.69(B) further provides that charitable organization like the
Trust may hold a conservation easement for "the preservation of land areas for public
outdoor recreation or education, or scenic enjoyment; the preservation of historically
important land areas or structures; or the protection of natural environmental systems."
{¶ 29} In sum, a review of the pertinent statutes reveals that the Legislature enacted
these provisions for the "public purpose of retaining land, water, or wetland areas
predominantly in their natural, scenic, open, or wooded condition." Considered in light of the
conservation easement statutes, the agreement restricting subdivision of the Property would
not be contrary to public policy or inconsistent with the public policy expressed in the
legislation. Moreover, the subdivision restriction does not amount to an undue restraint on
alienability. The subdivision restriction contained in paragraph 5.4 merely prohibits the owner
from dividing the parcel into two or more parcels.
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{¶ 30} As a result, we find the trial court erred by relying on Raisch and finding that
the subdivision restriction contained in paragraph 5.4 of the conservation easement was
invalid. Therefore, we sustain Janis' and the Trust's first assignments of error.
{¶ 31} The Trust's second assignment of error alleges the trial court improperly
weighed evidence in resolving this matter on summary judgment. However, in light of our
resolution of Janis' and the Trust's first assignments of error, that issue is now moot.
{¶ 32} Judgment reversed and remanded.

PIPER and M. POWELL, JJ., concur.
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TerraBite Ideas to chew on for Terrafirma owner-member land trusts
Devising to Avoid Divisions
The no division clause in a conservation easement can be crucial. It protects the easement’s
habitat and scenic values while promoting wildlife movement. It also avoids land
fragmentation, conflicting management and the unnecessary costs and burdens of extra
monitoring and enforcement for multiple parcels. Are you using annual monitoring visits to ask
the important questions that will help you to determine if this clause could be violated?
Rather than pepper the landowner with questions, try to engage them in a friendly
conversation that involves the following:








Has the address changed?
Has any portion of property been sold, no matter how small?
Has any portion of property been given to anyone, even a relative, no matter how small?
Has any portion of property been leased, mortgaged, exchanged, or liened, no matter how
small?
Have you granted rights to anyone, even a relative or neighbor, to anyone else of any kind?
Have you changed the name of the owner of the property such as creating a company,
partnership or trust of any kind?
Have land uses changed in any way?

Explain that the easement addresses divisions, and that understanding the owner’s plans now
means no unpleasant surprises down the road – for you and for the landowner.
Have questions? Please let us know. You can email us directly or call 202-800-2219 for Lorri,
802-262-6051 for Leslie, or 202-800-2248 for myself.
Thanks,
Hannah
Hannah Flake
Conservation Defense Associate
ALLIANCE RISK MANAGEMENT SERVICES LLC
(202) 800-2248 | help@terrafirma.org

Hungry for more TerraBites? Check out our LinkedIn
August 20, 2018 | Tags: stewardship, division, monitoring

ALL the reasons a no division clause has conservation value
·
·
·

·

·
·
·

·
·
·
·

Benefits habitat and movement along wildlife corridors by keeping
management intact
Protects scenic values as one owner is less likely to alter the land or
other management conflicts inherent in multiple parcels
Benefits overall integrated management of the property as one unit
with one set of management objectives and thereby enhances the
protected values by reduction of conflicting management
o roads
o utilities
o fences
o multiple approval requests
o invasives
o multiple ancillary structures
o ponds and trails
o more intensive use
Avoids fragmenting farmland and forests
o keeps housing with land
o keeps acreage sufficient to achieve protected use
Avoids acts of children or heirs that conflict with the original grantor’s
intent
Eliminates internal boundary disputes between owners
Reduces expenses and burdens of monitoring and enforcement if the
land is kept as one unit—
o Fewer landowners to contact for monitoring, fewer possible
problems
o Reduced insurance cost
o Amendment issues
Increases the value of the donation or purchase by the added
restriction returns a publicly purchased benefit to another landowner
Windfall for landowners
Loss of taxpayer money spent to purchase rights
Certainty for appraisers in valuing restrictions

Conservation Easement Drafting: Pointers for Balancing Risk
General Suggestions
Draft defensively.
 Strive for a reasonable balance; you can’t anticipate or define everything.
 Clearly express the intentions of all parties to the easement to guide courts on interpretation.
 Avoid jargon, abbreviations, colloquialisms, “terms of art” or technical terms.
 Beware of common law that may construe easement language against conservation.
 Understand the politics of your jurisdiction and its influence on the judiciary.
 Include clause on conservation construction and conservation easement enabling act.
 Avoid conflict between clauses, and make explicit all assumptions.
 Explicitly address all conservation values and protected attributes.
Keep your amendment clause.
The Alliance has long held that amendment clauses in conservation easements strengthen
easements and improve enforceability. Amendment clauses enhance the “protected in
perpetuity” standard and improve the chances that easements will be protected in the long
term. Amendment clauses help conservation organizations properly address unforeseen
circumstances with well-crafted guiding principles.
Review the Amendment Principles in the 2017 Amending Conservation Easements: Evolving
Practices and Legal Principles and ensure any amendment clause reflects those principles. The
Alliance specifically recommends an amendment clause to allow amendments that are
consistent with the overall purposes of the easement, subject to the requirements of applicable
laws. Doing so clarifies up front for all parties that there are circumstances under which
conservation easements may be modified. Appendix A of the Amendment Report has sample
amendment provisions.
Land Trust Standards and Practices (2017) requires land trusts holding easements to have a
written policy on amendments that articulates the principles for and limitations on
amendments, consistent with the Amendment Principles. To date, tax court decisions have
ruled only against clauses that explicitly provided for removal of land from the easement.
Avoiding an Audit
If your donors or donor attorneys fear an IRS audit, consider recommending these steps:
1. Have a moderate and fully substantiated appraisal
2. Fully substantiate the entire transaction
3. Include in the amendment clause the elements listed at the end of this Pointer.
If you do remove your standard amendment clause, then, at a minimum, document in writing
signed by all parties for the land trust’s permanent records that the deviation from practice of
having an amendment clause does not indicate a presumption against any amendment and that
future amendments will be guided by the land trust’s written amendment policy.

Please call Land Trust Alliance staff to discuss any concerns you may have about donated
conservation easements and IRS audit and trial tactics. Alternatives exist to document good
faith, full disclosure and to preserve clarity on amendments.
Sample Clauses
Controlling Law and Interpretation. The interpretation and performance of this Easement shall
be governed by the laws of the State of XXX. Any general rule of construction to the contrary
notwithstanding, this Conservation Easement shall be broadly construed in favor of the
Conservation Easement to effect the conservation purposes of this Conservation Easement and
the policy and purpose of the XXX Conservation Easement Act at Title XXX, XXX Revised Statutes
Annotated, Sections XXX through XXX, inclusive, as amended. If any provision in this
Conservation Easement is found to be ambiguous or conflicts with another, an interpretation
consistent with the conservation purposes of this Conservation Easement shall govern.
Economic Hardship. In making this grant, Grantor has considered the possibility that uses
prohibited by the terms of this Conservation Easement may become more economically
valuable than permitted uses, and that neighboring properties may in the future be put entirely
to such prohibited uses. In addition, the unprofitability of conducting or implementing any or all
of the uses permitted under the terms of this Conservation Easement shall not impair the
validity of this Conservation Easement or be considered grounds for its termination or
extinguishment. It is the intent of both Grantor and Grantee that any such economic changes
shall not be deemed to be changed conditions or a change of circumstances justifying the
judicial termination, extinguishment or amendment of this Conservation Easement.
Enforcement. Grantee may make periodic inspection of all or any portion of the Protected
Property to determine compliance with this Conservation Easement. Grantee shall have the
right of reasonable access to the Protected Property for inspection and enforcement purposes.
In the event that a Grantee becomes aware of an event or circumstance of noncompliance with
this Grant, Grantee shall give notice to Grantor of such event or circumstance of noncompliance via certified mail, return receipt requested, and demand corrective action by
Grantor sufficient to abate such event or circumstance of noncompliance and restore the
Protected Property to its previous condition. Failure by Grantor to cause discontinuance,
abatement or such other corrective action as may be demanded by Grantee within a
reasonable time after receipt of notice and reasonable opportunity to take corrective action
shall entitle Grantee to bring an action in a court of competent jurisdiction to enforce this
Conservation Easement and to recover any damages arising from such noncompliance. The
parties to this Grant specifically acknowledge that events and circumstances of noncompliance
constitute immediate and irreparable injury, loss and damage to the Protected Property and
accordingly entitle Grantee to such equitable relief, including but not limited to injunctive relief,
as the court deems just. The remedies described herein are in addition to, and not in limitation
of, any other remedies available to Grantee at law, in equity or through administrative
proceedings. Nothing in this enforcement section shall be construed as imposing a liability upon
a prior owner of the Protected Property, when the event or circumstance of noncompliance
occurred after said prior owner's ownership or control of the Protected Property terminated.
Future Evolution. No use shall be made of the Protected Property and no activity thereon shall
be permitted which is or is likely to become inconsistent with the Purposes of this Conservation
Easement. Grantor and Grantee acknowledge that, in view of the perpetual nature of this
Conservation Easement, they are unable to foresee all potential future land uses, future

technologies and future evolution of the land and other natural resources, and other future
occurrences affecting the Purposes of this Conservation Easement or the Protected Property.
Grantee, therefore, in its sole discretion, may determine whether (a) proposed uses or
proposed improvements not contemplated by or addressed in this Conservation Easement or
(b) alterations in existing uses or structures are consistent with the Purposes of this
Conservation Easement.
Land and Ownership Division. The entire Protected Property described in Exhibit A may be
granted, sold, exchanged, devised, gifted, transferred or otherwise conveyed in unified title as
one (1) parcel only. The following are expressly prohibited: the legal or “de facto” division or
subdivision of the Property, which shall include, but shall not be limited to, any subdivision,
short subdivision into remainder tracts, platting, testamentary division or other process by
which the Property is divided in ownership or in which legal or equitable title to different
portions of the Property are held by different owners. Grantor may not indirectly divide any of
the Property through the allocation of property rights among partners, shareholders or
members of any legal entity, creation of a horizontal property regime, interval or time-share
ownership, partitioning among tenants-in-common, judicial partition or by any other means.
Nonwaiver. The failure or delay of the Grantee, for any reason whatsoever, to take any action
required or contemplated hereunder or to discover a violation or initiate an action to enforce
this Conservation Easement or any other action shall not constitute a waiver, laches or estoppel
of its rights to do so later.
Purpose. In conveying the development rights, conservation easement and restrictions
described herein to Grantee, it is the intent of Grantor and Grantee that the interests conveyed
herein shall include all development rights except those specifically permitted to the Grantor
herein and those reasonably required to carry out the permitted uses of the Protected Property as
herein described. The development rights and perpetual conservation easement restrictions
hereby conveyed to Grantee consists of covenants on the part of Grantor to do or refrain from
doing, severally and collectively, the various acts set forth below. It is hereby acknowledged that
the development rights and perpetual conservation easement restrictions constitutes a
servitude upon and runs with the land. Grantor and Grantee recognize these (XXX) resource
values of the Protected Property and share the common purpose of conserving these values by
the conveyance of conservation restrictions and development rights to prevent the use,
fragmentation or development of the Protected Property for any purpose or in any manner
which would conflict with the maintenance of these resource values. Grantee accepts such
conservation restrictions and development rights in order to conserve these values for present
and future generations as these values may evolve over time.
Terrafirma-favored Costs and Fee Recovery. All reasonable fees and costs incurred by Grantee
in administration including, without limitation, investigation, negotiation, mediation,
settlement or suit of any dispute regarding this Conservation Easement, including without
limitation, all fees, costs and expenses of investigation, dispute management, negotiation,
mediation, settlement or suit and reasonable attorney’s, experts and consultants fees, staff
time and any fees and costs of restoration, remediation or other damage correction
necessitated by any such action shall be borne by Grantor; provided, however, that if Grantor
ultimately prevails in full in a judicial enforcement action, each party shall bear its own costs
[optional: unless Grantee is found by a final court of competent jurisdiction to have acted in
bad faith]. If Grantee prevails in part, then Grantor shall be responsible for all fees and costs of
both parties as set forth above.

Eight Fundamental Elements of a Sound Modification and Amendment Clause.
Include all of the following elements for a well-drafted, sound and thoughtful modification and
amendment clause. Please be sure to review these with the board and outside expert legal
counsel. Below each fundamental element are italicized annotations citing its legal basis.
1. Perpetual duration of the easement and intent to protect conservation purposes in perpetuity.
 The word "perpetuity" appears twice in 170(h). See also 9-2016 Summary Judgment order
in Sells v. Commissioner, U.S. Tax Court Docket Nos. 6267-12, 6801-12, 6835-12, 6836-12,
6837-12, 6838-12, 19246-12 and13553-13 and the IRS Conservation Easement Audit
Techniques Guide (revised January 24, 2018). “The restriction on the use of the real
property must be enforceable in perpetuity, meaning that it lasts forever and binds all
future owners. An easement deed will fail the perpetuity requirements of § 170(h)(2)(C)
and (h)(5)(A) if it allows any amendment or modification that could adversely affect the
perpetual duration of the deed restriction.”
2. Acknowledgment that natural conditions, landscape changes, consistent uses, economic and
cultural conditions and technologies change over time.
• This explains the basis for the legitimacy and logic of amendments and discretionary
waivers and approvals. Word the clause to allow the land trust discretion as uses evolve
over time, if consistent with the conservation purposes and values. Agricultural and
silvicultural easements may need to address changes in underlying practices that evolve
over time and respond to market conditions, while still protecting in perpetuity all
conservation purposes and values. An essential boilerplate clause to balance this point is
the prohibition on use of economic hardship to defeat prohibitions.
3. Full disclosure that nothing requires Grantor or Grantee to modify the easement deed.
• This element is in response to IRS briefs in various cases such as Belk, Balsaam, Sells,
Kumar and Pine Mountain. This element addresses the IRS requirement that a land trust
retains all decision-making control and act exclusively in the public interest.
4. Sole discretion for all determinations retained by the Grantee.
• Avoid words such as "freely amend," or “not unreasonably withheld” and "Grantor and
Grantee agree," which raise specters of collusion for the IRS; see above. Also avoid explicit
Grantor rights to require any amendment or modification.
5. Incorporate all of the Amendment Principles.
• The 2017 edition of the Land Trust Alliance Amendment Report lists the amendment
principles, reproduced above. These principles incorporate compliance with Treasury Regs.,
Tax Code and case law. A number of these basic principles overlap. Drafters can treat these
principles separately. Every principle should be part of the easement language somewhere
in the deed. While it is not necessary to include all in the modification clause, it may be
logical and prudent to have them in one place.
6. Conforms to all of Grantee’s policies in effect at the time of the amendment.
• The 2017 Amendment Report addresses land trust policies on modification.
7. Any extinguishment, with the exception of corrections, requires approval as dictated by
state law. Easements for which the donor obtained a federal income tax deduction must
comply with the U.S. Tax Code.
• IRC section 170(h) and the Treasury Regulations section 1.170A-14 apply, requiring that
the donor must grant an easement in perpetuity and the deed must protect the
conservation purpose in perpetuity.
8. Discretionary approval, waiver and consent provision.
• The 2017 revised Amendment Report addresses discretionary approvals. The
standards for amendment and discretion are similar, but because land trusts exercise
administrative discretion for temporary uses or structures or one-time events that are
lesser in scope and scale than amendments, some of the standards are different. This

could also be a standalone clause; however, sufficient overlap exists with
modifications to reasonably encompass discretion within the modification clause.
Call or write to us any time:
Call us! We are here to help: Hannah Flake (202) 800-2248 and Lorri Barrett (202) 800-2219 or
help@terrafirma.org | Leslie Ratley-Beach (802) 262-6051 | lrbeach@lta.org | Sylvia Bates (603)
708-1073 sbates@lta.org
DISCLAIMER
The Land Trust Alliance designed this material to provide accurate, authoritative information
about the subject matter covered with the understanding that the Land Trust Alliance is not
engaged in rendering legal, accounting or other professional counsel. If a land trust or individual
requires legal advice or other expert assistance, they should seek the services of competent
professionals. The Land Trust Alliance is solely responsible for the content of this series.
Last revised 03-31-17

WHEN TO TURN OFF THE NICE SWITCH
Land trust boards, volunteers or staff may feel reluctant to involve lawyers. You may be tempted
to wait to consult an attorney until your land trust is served with a lawsuit or until matters have
deteriorated to such an extent that a lawsuit seems inevitable. Having an attorney’s advice before
a dispute gets out of hand may help your land trust avoid simple mistakes, such as failure to give
adequate notice, failure to gather and preserve necessary evidence and documentation, or failure
to note critical conflicts of interest. These failures may become serious obstacles to success.
Avoid errors in strategy, risk management and early dispute resolution by turning to a competent
legal advisor with no conflicts of interest when a challenge emerges.
This early outside legal perspective can assist you to get the tone right: not too nice and not too
harsh… but just right! Sometimes stewardship staff and board members feel that involving a
lawyer seems “aggressive” or could “undermine” collaborative resolution. Turning off the nice
switch requires continued professionalism and civil behavior regardless of any others’ behavior; it
also means refusing further excuses and delays, and avoiding excessive landowner accommodation.
Involving an attorney early does not mean that staff should give up on negotiations with the
landowner. Getting legal advice during formal communications with the landowner will help to
protect the land trust’s interest and may prevent litigation entirely. Land trust personnel do not
have to tell landowners when they consult a lawyer. In fact, one of the primary benefits of
consulting a lawyer is the confidentiality or attorney-client discussions. For example, a land
steward may use the distance and lack of bias an attorney brings to a potential violation as a
sounding board to discuss difficulties.
The information from these consultations may be protected from discovery if litigation occurs
under the attorney-client privilege if the legal advice imparted is kept confidential. If the land
trust decides to litigate, it is likely that the land trust’s attorney will handle landowner
communications to protect the integrity of the legal process. If that is the case, the land trust will
have established a relationship with an attorney who has helped guide the land trust through
negotiations so the land trust can litigate successfully.
Consider involving a different outside attorney than the land trust’s usual transactional attorney
to give a fresh point of view on a potential challenge. The attorney who drafted the conservation
easement may find it difficult to be dispassionate about the challenge of easement interpretation
of a violation. There also may be a conflict in using the same counsel who drafted the easement
(or other legal document) if that particular provision becomes the subject of the dispute.
Attorneys who are land trust board members should also not represent the land trust nor give
legal advice, but attorneys on the board can provide volunteer support to the outside legal team.
They can be the liaison to the land trust, clearly communicating information to both outside
counsel and the land trust board. This can greatly reduce the costs of dispute resolution, avoid
miscommunication, and provide the benefit of their professionalism and acumen.
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Warning Signs that Might Indicate it is Time to Turn Off the Nice Switch
 Multiparty or out-of-state ownership – Stewardship personnel should be certain that all of the
land’s owners and managers are involved in conversations and decisions. If there is reluctance to
share information with all of the decision makers, watch out. Avoid assumptions about who has
authority to speak for a landowner.
 Multiple intra-family ownership -- Conflict among multiple family members who are involved
in feuds, deaths, multiple generations or divorce always take extra time, money and finesse.
 Landowners experiencing financial trouble – Landowners who experience financial
hardship may struggle to comply with the easement or they may seek to develop or profit
from the land in violation of the easement.
 Multiple minor ongoing or repeated violations - Violations that recur or continue after a
landowner is advised of the problem, even if the violations are only minor or technical, could
signal a likelihood of future noncompliance. Do not let these escalate.
 Probate, bankruptcy, conservatorship, divorce and so on – These legal situations likely will
not show up on a monitoring report, and there may be no clear physical violation, so they may
be more difficult to detect, but can often lead to partition proceedings. Ask tactful questions.
 Landowner delay or bully tactics – If a landowner communicates that an issue will be
addressed but delays or makes excuses that result in non-action, or attempts to intimidate or
bully, the land trust should be on alert and take immediate decisive action.
 Lack of communication from landowner/reluctance to work with the land trust –
Stewardship personnel should be persistent when dealing with landowners who are
difficult to work with or reluctant to communicate.
 If the situation is complicated—For example, where a violation is unclear or emotions
are running high—obtain legal advice earlier.
 At the first sign a violation will not be resolved quickly through normal communications. If
phone calls and letters and emails are not returned promptly, stop trying and go to your
lawyer. Make a good faith effort with each phone call, email and letter but if no result
within a short time, stop waiting.
 Serious noncompliance issues continue for long periods of time with no measurable progress
– If a landowner stonewalls the land trust or makes repeated excuses about lack of progress
toward compliance, this should raise a red flag that litigation may be around the corner. Take
immediate action.
 Non-responsiveness to repeated phone calls or emails – A landowner who refuses to respond
after a violation occurs will likely be difficult to bring into compliance. If landowners stop
communicating with the land trust, formal action may be needed.
 Conservation easements obtained through a zoning permit process, as mitigation or as
another requirement - In these situations, the owner often feels under compulsion, possibly
resentful or smarting from litigation. If you have a violation in these circumstances, involve your
attorney immediately.
 Landowner threatens to sue - Contact a trial attorney immediately; document the threat and
take proportional action which may include merely tracking the property more or may involve
some special outreach.
 Executive director or any other staff member or volunteers or board members are served
with a lawsuit - Contact a trial attorney immediately.
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Lessons from Land Trust Experience
Not every disagreement ends amicably with the land trust and landowner resolving the issue
together. The following pointers are distilled from the experience of many land trusts and include
suggestions on how to prepare for litigation and what to do if you face it.
 Be persistent in communicating with the landowner or a neighbor, even a hostile one. As
soon as you identify a dispute, you must be certain that you are speaking with landowners or
landowner agents with clear decision-making authority. Be sure to avoid working through
intermediaries or agents unless the landowner absolutely refuses to talk with you. Avoid time
gaps between correspondences. Be speedy and proportionately forceful in making sure that
conversations take place. Allow cool-down time, but not more than several days, and then try
direct conversation again. Once litigation commences, all communication should take place
through the attorneys or under their direction. Be certain to document all communications for
the project file.
 Attorneys should speak with attorneys. Beware if a landowner refers all communications to
an attorney. If this occurs, land trusts should be sure engage their own counsel immediately to
assist in all communications, or in most cases, to take over all communications, attorney to
attorney.
 Take immediate and appropriate action. When a violation evolves into a major challenge to
the land trust, you need to react swiftly, proportionately and firmly. The land trust can’t be
passive or risk allowing the matter to balloon into a much larger problem. Land trusts need to
control these situations and protect conservation values without being overly aggressive. These
circumstances require careful judgment and use of sound discretion.
 Have one person manage communication. A designated person—whether staff, board
member or volunteer―paying close attention to the situation and managing communications is
essential. It is also critical that volunteer organizations control who speaks for the organization. In
some cases, the person managing communications will also be the point person for
communications between the organization and its attorney.
 Have great records. Records can’t be introduced into evidence if they don’t exist. It is critical
to get records, such as a baseline documentation report, admitted as evidence. Keep good notes
and accurate records as the dispute continues. Document all your communications in writing,
either dated internal memos to the file or follow up letters and emails, which you print and save.
Even contemporaneous handwritten notes showing the landowner’s attitude or specific response
when contacted on the phone or in person can be persuasive to a judge.
 Don’t settle prematurely. Sometimes settlement of a dispute is preferable, especially if the
facts or documents are not entirely favorable to your position and if potential litigation costs are
disproportionate to what is at stake. But if you are committed to and prepared for litigation, don’t
waiver. When an organization has a strong case and public values to protect from threat and to
uphold, it is a mistake to settle prematurely. On some issues, a land trust can ill afford to agree to
a settlement that will diminish its ability to enforce a conservation easement in the future. And
sometimes, a decision will pay dividends beyond the case by establishing a precedent benefiting
your land trust and land trusts everywhere in similar cases. At the same time, counsel should
advise a land trust if the case is not likely to be a successful resolution. In those cases, settlement
can avoid the “bad cases make bad law” problem and yield protection of conservation
commensurate with the documentation.
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When to Call Terrafirma
Terrafirma Risk Retention Group is a member owned and operated insurance company specifically
for land trusts. It protects its insureds by providing the defense against certain types of violations
on conservation lands and easements. Member land trusts have access to a number of risk
management resources including coordinating attorneys who oversee the selection of counsel,
management of cases and settlement decisions.
There are detailed procedures for filing a claim, but determining exactly when to contact
Terrafirma before a legal action should be decided on a case-by-case basis. If an initial assessment
reveals that the situation is likely to be more than nominal or technical, file a claim. Early notice
allows the land trust to incorporate Terrafirma resources to guide the resolution or the
litigation. Terrafirma policies require immediate notice when a problem first arises and well
before litigation. Generally, the earlier Terrafirma is involved in a conflict, the better off the land
trust will be. A land trust may opt to file a “placeholder” claim with Terrafirma. Please see the
general guidelines: Potential Indicators of When to File a Claim and see the additional
information on claims.

GENERAL INFORMATION ONLY
The Land Trust Alliance furnishes materials as tools to help land trusts with the understanding that the Land
Trust Alliance is not rendering legal, accounting or other professional counsel. If a land trust requires legal
advice or other expert assistance, seek the services of competent professionals. The Land Trust Alliance is
solely responsible for this content.
Last revised 5-24-17
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Action Steps Land Trusts Can Take When Faced with an Encroachment.
In addition to the regular monitoring of properties and easements, each land trust can develop
written policies and procedures for resolving encroachment violations. When faced with an
encroachment matter, consider the following:
1.
2.
3.
4.

5.

6.

7.
8.
9.

Take immediate proportional steps in response
Use neighbor eyes
Implement proactive mitigation
Manage with a board liaison and full board authority
a. Retain Appropriate local counsel
b. Confirm insurance coverage
c. Have clear goals
Have exceptional documentation
a. Photograph the encroachment;
b. Document the encroachment’s precise location and aerial extent using GPS/GIS
technology;
c. Interview neighbors or potential witnesses (a land trust may consider contacting the
local police as a part of this process);
d. If the encroachment involves significant tree or shrub felling, hire a forester to
appraise the loss using The Guide for Plant appraisal, as published by the International
Society of Arboriculture, Urbana, Illinois, or a succeeding publisher; http://www.isaarbor.com/store/product.aspx?ProductID=93
Send a certified letter to the encroaching party notifying it of the violation and the
obligation to restore the property and to inform their insurance carrier of the claim; and
a. If the land trust does not receive a response to the letter or the response
inadequately ensures the restoration of the property, call counsel.
Have a strong damages theory
Develop written policies and procedures for resolving encroachment violations.
Be diligent and resourceful

Materials
Enforcing Perpetual Conservation Easements Against Third-Party Violators, 32 UCLA Journal of
Environmental Law & Policy 80 (2014) Jessica E. Jay Copyright © 2014
http://www.escholarship.org/uc/item/75z1t5kp
Land Conservation Law Case Summaries of Trespass on Conservation Land, March 2015
Excerpts, Rob Levin
2-24-16

Practical Pointers Series
ASSESSING INSURANCE NEEDS FOR LAND TRUSTS
None of us knows exactly what tomorrow will bring. From experience, most of us — including
most managers of nonprofit organizations — expect that tomorrow will be much like today.
However, events that we cannot now fully foresee may, occasionally and with little warning,
make a nonprofit’s tomorrow much different — much worse or much better — than it is today.
Unpredictable events involving each of the four fundamental values of a land trust — its people,
its property, its income, and, perhaps most importantly, its reputation — may bring near disaster
or good fortune, depending on whether the threats or the opportunities outweigh the other.
These events happen unexpectedly and arise from risk — that is, from a measure of the
possibility that the future may be surprisingly different from what we expect. To fulfill its public
service mission, land trust boards, employees and volunteers must manage these risks effectively
by countering the threats of loss and leveraging the opportunities for gain. A correctly tailored
insurance portfolio is effective way to help manage risk.
George Moore, president of Lyme Land Conservation Trust (CT), realized the importance of an
insurance portfolio when a dispute over its very first easement brought the 44-year-old land trust
to court for the first time. The land trust practices good stewardship of its 95 properties —
including 64 easements and 400 acres of linked trails — and has the support of the community it
serves. About half of the town’s 1,000 households are land trust members. With no full-time
staff, the organization’s 15 directors and about 40 additional volunteers do the work.
The organization tried engaging the new owners of a sensitive waterfront property to explain the
conservation easement they held on the property—as they had two previous owners. The owners
repeatedly rebuffed the land trust and continued to violate the easement, so the land trust finally
filed suit. Concerned that the community might lose faith in the land trust, George reached out
and explained its fiduciary responsibility to uphold conserved land in perpetuity. That’s when the
landowner sued him personally. Luckily, the land trust had Directors and Officers insurance to
cover the personal lawsuit. The case continues and costs are mounting, with no end in site.
Last year, Lyme Land Conservation Trust joined the Alliance’s Conservation Defense Insurance
Program. Once launched, the new insurance service will help land trusts afford legal costs and
collectively defend conservation everywhere. ―Because of our experience, we are more acutely
aware of the need for this program than most land trusts might be,‖ says George. ―We believe
this isn’t unique to us and it won’t be going away.‖
You too can be as prepared as Lyme Land Conservation Trust:
1. General Liability Insurance. Most experts recommend a minimum of $1 million in
general liability, although $2 million or more may be better for most groups, depending

2.

3.

4.
5.

on your exposure. Find a local insurance agent to advise you on the prevailing
conditions in your area. Even in rural areas you can be influenced by urban prices.
Directors & Officers Insurance. Experts are adamant that every nonprofit, regardless
of size or location, must have directors & officers coverage. Land trust boards make
judgment calls all the time and their liability is commonly not covered by general
liability insurance.
Volunteer Coverage and the 1997 Federal Volunteer Protection Act. Know your
rights! If your volunteers are acting in accordance with an established policy, they may
be protected by statute, but a volunteer insurance rider is still important. Read about the
Act in The Learning Center.
Title Insurance. Get title insurance for both fee owned land and conservation
easements.
Terrafirma RRG LLC. Consider joining this conservation defense insurance
program offered through the Land Trust Alliance:
http://www.landtrustalliance.org/conservation/conservation-defense/conservation-defenseinsurance

6. Risk Management Consultant. Get an insurance coverage evaluation from the NonProfit Risk Management Center. Ask for Melanie Herman.
http://www.nonprofitrisk.org/consulting/insurance-reviews.shtml.

RESOURCES
Conserv-A-Nation®: Approximately 500 Land Trust Alliance members are covered under
the Conserve-A-Nation® Insurance Program. Coverage includes a basic program – general
liability, non-owned and hired auto liability, and property. Offered by Alliant Insurance
Services, Inc., the Conserve-A-Nation® Program is suited to land trusts and is available at
competitive prices to Land Trust Alliance members.
http://www.alliantinsurance.com/services/specialty/MoreIndustries/nonprofit/conserveanation/defaul
t.aspx

Alliance of Nonprofits for Insurance, Risk Retention Group (ANI): ANI is a 501(c)(3)
nonprofit serving over 3,000 501(c)(3) nonprofits in 24 states and D.C. by providing stable,
fair prices for their liability insurance needs. https://www.ani-rrg.org/index.cfm
First Nonprofit Insurance Company: FNIC provides property and liability insurance
coverage exclusively for charitable nonprofits. http://www.firstnonprofit.com/
Philadelphia Insurance Companies: Non-Profit Package Insurance program is designed
specifically for 501(c)(3) organizations. http://www.phly.com/products/NonProfit.aspx
Recordkeeping & Document Management is Key!: A successful non-profit is a well
managed organization. Learn how to organize here: Recordkeeping 101
DISCLAIMER
The Land Trust Alliance designed this material to provide accurate, authoritative information in
regard to the subject matter covered with the understanding that the Land Trust Alliance is not
engaged in rendering legal, accounting, or other professional counsel. If a land trust or
individual requires legal advice or other expert assistance, they should seek the services of
competent professionals. The Land Trust Alliance is solely responsible for the content of this
series.
Last revised July12, 2011
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