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Three Learning Objectives:
1. Understand the types of insurance a land trust may need
2. Understand the basics of coverage and how they overlap and don’t
3. Understand how a board balances risk and assesses mitigation and insurance coverage
especially in connection with Land Trust Standards & Practices Standard 6
Session Description:
Having the right insurance is a key part of good risk balancing for land trusts. Terrafirma helps
cover threats to the lasting conservation, however, land trusts need to assess many other types
of insurance to balance risk. We will present real life stories of how insurance plays into all land
trust activities. Do you own buildings? Is your board covered against hostile legal actions? What
about employee owned vehicles used for work? Are you responsible for physically monitoring
conservation easements? Is your fee property open for public recreational use? We will cover
basic types of insurance, as well as some that may be unique to land trusts, and using a land
trust example we discuss how a board goes about assessing what insurance to purchase and
how much.
Detailed Outline:
1. What questions to ask and how to assess what insurance you need
a. Review the materials on Assessing Insurance for Land Trusts and Evaluating your Land
Trust’s Insurance Needs and Obtaining Proper Coverage
b. Is insurance meeting your needs and how do you know?
i. Risk assessment and mitigation strategies
ii. Peconic Land Trust strategy
c. Understanding your activities and the opportunities and obstacles they pose
i. Organizational
ii. Type of work
iii. State law where work occurs
iv. Property value
v. Landowner, funder, neighbor, regulator, public official and general public expectations
vi. Understanding what state and federal protective laws do and more often don’t do
d. Balancing risk with strong principled practices
i. Land Trust Standards and Practices 2017
ii. Risk Management Drafting Pointers

e. Working with your board and broker to identify where insurance can finance risk
2. Untangling the types of insurance, how they do and do not overlap
a. Review the materials on Commonly Purchased Insurance Overview
b. What are the coverages and how do they fit together
c. Key similarities, differences and gaps
d. Coverage matrix
3. Understanding deductibles, rate quotes, retro dates
a. Review the details in Evaluating your Land Trust’s Insurance Needs and Obtaining Proper
Coverage and Commonly Purchased Insurance Explanation
i. Deductibles or self-insured retention – who cares?
ii. What in heavens name is a retro date and how is it relevant? Terrafirma examples.
iii. What does it matter if it is duty to defend or indemnity?
iv. Is organizational coverage really like continuously maintaining home fire?
b. Timely notification of insurers critical
i. Case law on the differences between occurrence and claims made policies
1. What makes that difference relevant and urgent to your land trust
ii. How Terrafirma differs in pricing from most other insurers
1. Sad stories about land trusts failing to give timely notice and what resulted
c. Getting a good price and the right coverage
4. What are your risks? What questions and comments do you have?
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for the Land Trust Alliance and works closely with land trusts nationally to solve their insurance
needs.
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Vice President, continuing her Stewardship responsibilities along with Human Resources and
other management responsibilities for the Trust. She recently completed Leadership
Development training at the Center for Creative Leadership in Greensboro, North Carolina. A
native of Indiana, Pam has resided in Hampton Bays with her husband, three children, and two
grandchildren for the last twenty-nine years.
Facilitator:
Leslie Ratley-Beach, Vice President, Alliance Risk Management Services LLC, Manager for
Terrafirma Risk Retention Group LLC, and Conservation Defense Director, Land Trust Alliance,
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2007. Leslie leads the national conservation defense liability insurance program (Terrafirma)
and the Alliance's conservation defense center. Previously, she worked with the Vermont Land
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thirty years with an emphasis on conservation and tax law for the last 24 years.
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#HAPTER &OUR s Selecting the Right Insurance
Portfolio for Your Land Trust

Learning Objectives
After studying this chapter, you should be able to select the right kinds
and amounts of insurance for your land trust. To make an informed
decision, you must be able to do the following:
R5

R5

R5
R5

Explain the role of insurance in a risk management program,
including the general purpose of commonly purchased coverages, such as the following:
R5 General liability and commercial general liability
R5 Directors and officers liability
R5 Employment practices liability
R5 Professional liability
R5 Non-owned automobile liability
R5 Property coverage
R5 Excess and umbrella liability
R5 Volunteer accident coverage
R5 Crime/fidelity coverage
R5 Workers compensation
R5 Title insurance
R5 Terrafirma: Conservation Defense Liability Insurance
Complete an evaluation of your land trust’s insurance needs
and explain how to obtain needed coverage; use the triage
questions on pages 298–99 to assist you as you consider all of
your land trust risk categories.
Explain how to save money on purchasing insurance.
Explain what amounts of coverage and deductible to obtain.

Summary
Land trusts typically purchase a variety of insurance coverages. Yet,
determining which coverages in what amounts are needed, selecting
an agent or broker, applying for coverage and choosing from among
various policy options and proposals may be a time-consuming and
perplexing experience. Even experienced land trust leaders may find
that there are many facets of the process and the insurance industry
that make the process challenging, including:
R5
R5
R5
R5
R5

The legal distinction between an agent and a broker
The compensation structure (commissions versus fees) for
insurance intermediaries (agents and brokers)
Archaic language found in typical insurance policies
Lengthy applications for coverage that contain many inapplicable questions
Lack of clarity about how policy pricing is determined

This chapter explores the too often confusing world of insurance with
the goal of providing a clear explanation of the role of insurance and a
buyer’s perspective on the common coverages purchased by land trusts.

Evaluate Your Practices
This chapter’s evaluation explores important nuances that are fundamental to understanding the process for buying insurance and the
details on the benefits that various policies provide. Answer “yes” or
“no” to each question below, and give yourself one point for every “yes”
answer, zero for “no.”
Does your land trust:
1. Document the organization’s goals for its insurance program?
2. Obtain an updated schedule of insurance at least annually
from the land trust’s agent or broker?
3. Request that your agent or broker disclose the method and
amount of compensation associated with your account?
4. Schedule and convene an annual meeting with your agent or
broker to review your insurable exposures and determine the
need for changes in your insurance program?
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5. Provide each member of the board with a copy of the land
trust’s directors and officers (D&O) liability coverage?
5 l85 051,#..(5)/'(..#)(5)(5."5#Ŀ,(-5#(5)0,!5
provided by your commercial general liability, directors and
officers liability and property policies?
7. Assign responsibility for coordinating the insurance buying
process to a senior manager in the land trust?
8. Have a board member or other personnel carefully review
your insurance options and needs on an annual basis?
9. Resist the lure of simply renewing all existing policies at the
same limits and with the same providers?
10. Work with an agent or broker who specializes in nonprofit
organizations, including environmental organizations or land
trusts?
11. Follow the requirements for prompt reporting of claims
and incidents and take steps to ensure compliance with the
claims-reporting requirements of your various insurers?
If your organization scores:
5 n@gg95 ,.<5Ļ#-5)/,-51#&&5ŀ&&5!*-5#(5%()1&!65/.53)/,5),!nization is well on its way toward excellence in insurance
program management. Share any tools you use to manage
your insurance program with your land trust colleagues
(e-mail to learn@lta.org).
5–7: Very good. This course will give you the knowledge you need
to improve the management of your insurance program.
2–4: You have a good start. Additional training will ensure that
your insurance program provides appropriate risk financing
for your insurable risks.
0–1: Use this chapter to examine your current strategies and
find ways to strengthen your knowledge and your insurance
program. The guidance below will help you get started.
Whatever your score, you should pay particular attention to sections of
the chapter that address areas where you answered “no” to the evaluation questions. The guidance below summarizes the details addressed
in this chapter.
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Guidance

5
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1. The role of insurance and other strategies within a land
trust’s risk management program depends upon the goals and
resources of the organization. Insurance is one means to an
end, and its role will depend on what your land trust seeks to
accomplish. Therefore, you need to document your goals for
your insurance program.
2. An annual review of all insurance coverage is an essential
risk management activity because circumstances change.
For example, property values may have changed dramatically resulting in insufficient coverage to fully replace a total
loss. Without an annual review of your insurance, you may
find you have less coverage than you need or you are wasting
money on unnecessary coverage.
3. In order to not overpay for insurance, you must understand
both how and how much your agent or broker is compensated
for your account.
4. Your annual insurance review should include an annual meeting with your agent or broker to review your insurable exposures and determine the need for changes in your insurance
program in order to stay current with changes in values, property acquisitions and advances in risk management planning.
5. Because the land trust’s directors and officers (D&O) liability
coverage benefits board members in particular, it is important
that they have a copy of the current D&O policy.
l85 0#(!51,#..(5)/'(..#)(5)(5."5#Ŀ,(-5#(5)0,!5
provided by your commercial general liability, D&O liability
and property policies will help you know in the event of a claim
who to notify and what is covered and what isn’t and will assist
your attorney, as well, in coordinating with the insurers.
7. The insurance-buying process is a serious matter and should
be managed by a senior leader in the land trust, not by junior
staff or inexperienced or uninformed volunteers. This person
will need to make many judgment calls and must be well
informed about the land trust risks and programs.
8. High-level staff or volunteers must conduct a careful annual
review of your insurance options, which are influenced by
your current program activities and risk management needs.
9. While it can be expedient to merely renew all existing policies at the same limits and with the same providers rather
than undertaking a meaningful annual review, it will benefit
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the organization in the long run to be confident that it has
adequate insurance all the time to ensure a smooth resumption of operations after a loss with a minimum of disruption
to mission-critical activities.
10. Nonprofits and particularly land trusts have specific, unique
needs and risks. You need to work with an agent or broker
who specializes in nonprofit organizations, including
environmental organizations or land trusts, to be certain
that your coverage is adequate and appropriate for your
activities.
11. When you have a claim, unless you follow the requirements
for prompt reporting of claims and incidents and take steps
to ensure compliance with the claims-reporting requirements
of your various insurers, you may find that the insurer denies
all coverage of the claim or imposes greater limits. You may
also seriously undermine the effective early resolution of your
claim. Be sure to notify the insurance carrier and your insurance agent, as well as your board and attorney, in the event of
a claim or incident.

The Role of Insurance in a Risk Management
Program
Insurance is a popular technique for financing risks. For many nonprofits, insurance is the primary answer to the question “How will you pay
for harm or loss caused by your operations?” A land trust can fund losses
either through retention or risk sharing. Retention means that the land
trust uses its own money to pay for losses and defense costs. Defense
costs are typically only incurred for liability claims, such as when an
individual or organization sues the land trust. Risk sharing (sometimes
referred to as risk transfer) involves the use of external funds to pay for
losses. The role of insurance and other strategies within a land trust’s
risk management program depends upon the goals and resources of
the organization. Insurance is one means to an end, and its role will
depend on what your land trust seeks to accomplish.
Some of the most common goals related to insurance include:
R5

Ensuring a source of financial recovery should an individual
suffer bodily harm or property damage while visiting the
nonprofit’s property or while participating in a program sponsored by the nonprofit
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Retention: an organization uses its
own money to pay for losses and
defense costs. The term retention
is sometimes referred to as a selfinsured retention or SIR, or may
also be referred to as a deductible.
Risk sharing or transfer: instances
where an organization shares the
responsibility and/or cost for a
downside risk, such as through a
contract outlining the respective
responsibilities of two organizations or the purchase of insurance
coverage that assigns ﬁnancial
responsibility for certain losses to
an insurer.

R5
R5
R5

The role of insurance often
depends on a nonprofit’s
financial resources, appetite for
uncertainty, risk taking and risk
management activities.

Ensuring the availability of funds to cover the cost of defending claims filed against the land trust
Reducing the risk that the land trust’s cash on hand will be
exhausted by costly property or liability claims
Giving peace of mind to the land trust’s leaders with respect to
the organization’s ability to survive a property loss or liability
claim

Insurance can be a significant expense for a cash-strapped organization. Land trusts can also find themselves insurance rich and coverage poor when its insurance program does not address insurable risks
properly. The role of insurance often depends on a nonprofit’s financial resources, appetite for risk taking and risk management activities.
Another factor in the insurance-purchasing decision is how much
uncertainty the leaders of an organization feel comfortable with.
A comprehensive insurance program consisting of policies sold by
commercial carriers arguably offers stability and certainty through the
fixed costs of premiums. Leaders who choose this approach may be
comforted in knowing that the land trust’s insurance providers will
pay for most losses. The cost—the annual premium—for unknown
losses is essentially known when the policy is purchased. Although
the long-term cost—in terms of much higher premiums after the land
trust has filed claims—may grow to a substantial amount. However, at
the outset and for the short term, the organization’s leadership knows
what insurance protection will cost. In contrast, some leaders may
purposefully decide to elect a high deductible and a “pay as we go”
approach to losses, reserving the policy limits for catastrophic claims.
Insuring Yourself: A New Trend for Nonproﬁts

During the last several decades, a record number of large nonprofits have
pursued various forms of self-insurance, relying less on commercial insurance than in the past. Self-insurance refers to using the nonprofit’s own
funds to cover losses and claim expenses. Self-insurance can be as simple
as retention, where the nonprofit’s operating funds are spent on defense
costs or actual losses, or more sophisticated approaches, such as funding losses through a captive insurance company owned by the nonprofit.
Another example of a simple approach to retention is purchasing coverage
with a high deductible. The nonprofit that does so retains full responsibility for more frequent, less costly risks covered with the deductible. With a
high deductible, the insurer only participates in a claim when the loss or
defense costs are substantial.
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This approach may free up financial resources to be spent on missionrelated activities in the short term, although a prudent organization
choosing a high deductible will also choose to set aside funds to pay
that deductible in the event it becomes necessary to do so.
Many nonprofits also consider the humanitarian aspects of any losses.
Their main concern is to protect people and the nonprofit’s operations.
As a result, managers may be willing to spend more money on insurance. For example, the principal goal of a nonprofit’s insurance program
may be to ensure that monies are available to pay for the injuries and lost
income of someone harmed by the organization’s programs or personnel.
Insurance for volunteers is another example. Because many volunteers
may not have good health insurance, some nonprofits will purchase workers’ compensation or volunteer accident policies to pay for any injuries
sustained while volunteering. Sometimes nonprofits will use the organization’s operating funds to pay for a loss, such as reimbursing personnel
for the physical damage deductible on their personal auto policy when
the accident occurs while working on behalf of the organization.

Self-insurance: using the nonprofit’s own funds to cover losses and
claim expenses. Retention is a
subset of self-insurance.
Captive insurance program: an
insurance company owned entirely
by the policy holder. The policy
holder can be a service group or
many organizations that share the
same risks and attributes. Like
traditional insurance companies,
these are established to insure
assets or to assure against losses
from a contingent event.

The role of insurance in a land trust’s risk management program will
vary from one organization to the next. In some organizations, the
collection of insurance purchased from commercial carriers is the
primary source of funding for losses and claims. In other organizations, the same collection of coverages is a safety net, to be tapped in
emergencies only. Regardless of the perspective that land trust leaders
hold with respect to the proper role of insurance, all leaders can benefit
from gaining a better understanding of the types of risks addressed in
commonly purchased coverages.
Example

Dealing with Tragedy on Land Trust Property
This tragic story of a death on land trust property and the lessons the land trust
learned should help your land trust evaluate possibilities of downside risk.
An event happened on an otherwise quiet March afternoon in 2002 that
changed the Indian Creek Nature Center forever. Located in Cedar Rapids,
Iowa, the nature center covers more than 200 acres and contains four miles
of trails. Since its opening in 1974, the center runs numerous public programs
and occasionally rents its auditorium for social functions. Because of problems
with alcohol use and general abuse of the facility by renters, the organization
developed a policy stating that the director needed to personally approve all
rental requests. Only low-impact rentals likely to create few problems were to
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be approved. A neighbor, who had served on the organization’s board of directors, asked to rent its auditorium for a christening ceremony for her new daughter. No alcohol would be served, and guests would be families. The renter was
familiar with the operation, policies and facility. It seemed as problem-free as
any activity could be. That afternoon, families enjoyed the ceremony. However,
during the following social time, some parents allowed ﬁve- and six-year-old
children to wander outside unsupervised for a long period of time. Several
walked about 800 feet to the conﬂuence of Indian Creek and the Cedar River.
Their path took them under a railroad bridge. Some children climbed up a
steep embankment and crossed the creek on the bridge. The children were too
young to read the posted warning signs.
A freight train approached. When the engineer spotted the children, he
applied emergency brakes and blew his whistle, but it was too late. The
train struck two boys, carried them across the trestle and ﬂung them down a
20-foot embankment. One was killed. The other was injured, but eventually
made a full recovery. The nature center receptionist and a maintenance staff
person were on duty and responded immediately. Within minutes, ambulances, police ofﬁcers, senior staff and several board members arrived. So
did the media. The boys were tended to, and after many hours, everyone left.
The next morning, staff wrote a detailed description of the prior afternoon’s
events. The nature center sent a letter of condolence to the families, and the
executive director attended the boy’s funeral several days later. Staff thoroughly examined the events to determine if any policies, emergency procedures or facilities may have been a factor in the accident. “We concluded that
our policies, procedures and facilities did not contribute to the accident and
that we had acted professionally and appropriately. Our board also held a
detailed discussion of the accident and reached the same conclusion,” notes
Executive Director Rich Patterson. Two years to the day of the accident, the
nature center was served notice that the parents of the dead boy were bringing suit. “Within a few days, our insurance company informed me that a
settlement could reach a dollar ﬁgure way beyond the $1 million limit of
our liability coverage. They assigned an attorney to defend us. We did not
know the attorney and were unfamiliar with his law ﬁrm, creating additional
discomfort. We asked our insurance company if we could engage an attorney
we knew. They denied our request, but we soon became well acquainted with
the assigned attorney and came to respect his awesome ability to defend us.
It became a three-year working relationship,” remarks Patterson.
At this point, the research began. “Our attorney and the plaintiff’s attorneys
requested a vast number of nature center documents, including copies of the
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minutes of every board meeting since the organization was founded 29 years
before. It took much time assembling the papers. Eventually, it seemed like
more of our documents were in the law ofﬁce than in our own ﬁles,” Patterson
says. Throughout the ordeal, the nature center continued to offer its programs.
After the research phase, there began a series of depositions that took more
than two years. The plaintiffs and staff members were questioned under oath.
Several expert witnesses were also deposed. According to Patterson, it was a
time-consuming and nerve-wracking experience. As the lawsuit progressed,
the nature center’s case seemed to strengthen and the plaintiff’s weaken. The
court scheduled a trial to begin in late April 2007, ﬁve years after the accident.
A few months earlier, the nature center’s attorney ﬁled a motion to dismiss
the suit. The motion went to a judge who has the power to either dismiss or
allow the suit to proceed to settlement or trial. A hearing was held before the
judge about 10 days before the trial was to start.
Patterson observes that the proceeding resembled a high school debate: “Our
attorney verbally presented the reasons why the suit should be dismissed.
The plaintiff’s attorney presented reasons why it should not. Our attorney
then rebutted his remarks. Following the session, the judge told us she would
act on the motion within the next ﬁve days.” Those days passed with no word
from the judge; however, the attorneys and insurance company were quietly
negotiating a settlement. They reached an agreement, and it was over. There
would be no trial. “Although I was relieved and pleased that the suit was
settled, it was also disturbing. None of the points that we’d been arguing for
three years were answered. There was no clariﬁcation of anything. It was
simply over. According to my attorney, a nonproﬁt might, on average, experience a lawsuit of this severity about every 100 years—say three professional
careers. This was a chance event. I do not, to this day, believe we could have
done anything to have prevented the accident,” says Patterson.

Lessons Learned
s Have good insurance. The insurance company paid all
attorney and related costs with nothing out of pocket for
the nature center apart from a few minor expenses, such
as mileage to the courthouse. Halfway through the lawsuit,
the nature center’s insurance company dropped its coverage (however, the insurance company was still required
to pay the cost of the lawsuit). Following a diligent search,
Patterson found another insurance company with better
coverage at slightly less cost, so the nature center never
experienced a coverage gap.
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s Have good attorneys. Although the nature center had no
control over who would represent it, the insurance company
provided a top-notch attorney and support staff.
s Have good emergency procedures in place and a welltrained staff.
s Be prepared for mental anguish. Lawsuits of this nature are
extremely time consuming and emotionally nerve wracking.
s Ask for clariﬁcation if you don’t understand something. The
legal system is ﬁlled with jargon. Often attorneys use words
that have a different meaning than what’s commonly used.
s Be careful what you say to the media and people who call
for information. Have one media spokesperson.
s Engage outside experts to periodically conduct ofﬁcial assessments of your facilities. The nature center had
completed two institutional assessments by the Institute of
Museum and Library Services and the American Association
of Museums prior to the accident. Outside experts evaluated the center’s programs, facilities and more and ﬁled a
formal written report of their ﬁndings.
s Make sure all maps reﬂect potential hazards and are prominently posted. All people entering the nature center pass two
large maps that are posted outside. One is near the parking
lot. The other is near the building. Both show trails, roads,
the river, the railroad tracks and other features. Brochures
in the building also include maps that show these features.
Although not speciﬁcally identiﬁed as hazards, designating
the road, tracks and river on maps provides visitors with
knowledge that they are present.
s Be speciﬁc on supervision, both in writing and verbally. For
example, the nature center now prints (in capital letters)
on its rental agreement that the renter “is responsible for
supervising his or her guests.” Also, when the center hosts
a group and a staff member or volunteer ﬁnishes a program
and releases the children to their teacher, scoutmaster or
other leader, he or she now clearly states: “The children are
now under your supervision.” This clariﬁes responsibility.
s Be aware that social rentals are risky. After the accident, the
nature center’s board weighed the beneﬁts and threats of
social rentals and decided to discontinue renting the building for parties or receptions, although it continues to rent it
for business meetings and retreats.
s Make sure you have enough insurance coverage. After
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the accident, the nature center doubled its coverage to $2
million. Most experts advise organizations to carry at least
$2 million coverage for liability in these days of high legal
fees, long processes and huge damage awards.
s Form a safety committee composed of two staff or longtime
volunteers and two board members.
s Work with your insurance company to assess and mitigate
any hazards. The nature center’s insurance agent funded a
visit by a professional safety expert to provide suggestions
on how to enhance safety, remove hazards, provide warning and restrict access.

Commonly Purchased Insurance Coverages
Although there is no set formula for purchasing the right amount
of commercial insurance coverage nor an actuarial table that can be
consulted to select appropriate limits of liability and deductibles, there
are a handful of coverages that are frequently purchased by land trusts.
These coverages include:
R5
R5
R5
R5
R5
R5
R5
R5
R5
R5
R5
R5

General liability or commercial general liability
Directors and officers liability
Employment practices liability
Professional liability
Non-owned automobile liability
Property coverage
Excess and umbrella liability
Volunteer accident coverage
Crime coverage
Workers compensation
Title insurance
Terrafirma: Conservation Defense Liability Insurance

In the sections that follow, these commonly purchased coverages are
explored in detail.

General Liability and Commercial General Liability
General liability insurance policies typically cover an organization’s
exposure for bodily injury and property damage caused by an accident,
except for liabilities that are specifically excluded. Coverage applies at
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your premises or anywhere else in the United States, its territories or
Canada.
 ),5 ."5 golf-65 ."5 &##&#.35 2*)-/,-5 ) 5 &')-.5 (35 ),!(#4.#)(5
could be covered completely by the combination of general liability,
automobile liability and workers compensation. Today, other types of
liability coverage are needed because changes in the law have created
new liability exposures beyond the scope of the traditional general
liability policy.

Insurance underwriters: the professionals who determine the terms,
conditions and pricing of coverage
offered.
Endorsement: speciﬁc exclusions or
expansions to insurance coverage.

Insurance underwriters—the professionals who determine the terms,
conditions and pricing of coverage that will be offered to your land
trust—generally add endorsements to general liability policies. An
endorsement either excludes or expands coverage. The scope of coverage under any general liability policy will depend upon the particular
exclusions and enhancements added to the standard policy.
Common categories of claims under a general liability policy include:

Commercial general liability: an
expanded form of general liability
that also covers: (1) personal and
advertising injury liability (Section
B) and (2) medical expense coverage (Section C).

R5
R5
R5
R5
R5

Personal and advertising injury
liability: insurance coverage for
claims that neither involve bodily
injury nor property damage and are
not the result of an accident.

R5
R5

Injuries arising from your premises
Injuries to visitors on land trust properties
Injuries to volunteers, employees or consultants working for you
Injuries to guests at special events
Injury caused by products you sell or manufacture
Fire damage to your or your landlord’s building
Damage to property not owned by you or in your possession

Commercial general liability coverage refers to an expanded form of
general liability that includes two additional categories of coverage:
1. Personal and advertising injury liability (referred to as Section
B). Personal and advertising injury liability refers to coverage for claims that neither involve bodily injury nor property
damage and are not the result of an accident. This category of
coverage refers to claims alleging:
R5 False arrest, detention or imprisonment
R5 Malicious prosecution
R5 Wrongful eviction or entry by a landlord
R5 Libel, slander or disparagement of an organization
R5 Invasion of privacy through spoken or written
statements
R5 Unauthorized use of an idea in advertising

General liability insurance: a policy
that typically covers an organization’s exposure for bodily injury
and property damage caused by an
accident, except for liabilities that
are speciﬁcally excluded.
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Infringement of copyright, product image or slogan in
advertising
2. Medical expense coverage (referred to as Section C).
Also, regardless of the specific general liability policy you purchase,
general liability won’t cover:
R5

R5
R5
R5

Emotional distress, unless arising from bodily injury
Financial loss, unless arising from bodily injury or property
damage
Property damage to intangible property (such as information
stored on a computer network)

Rather than being issued on a stand-alone basis, personal injury and
advertising injury liability is always offered as a component of other
.3*-5 ) 5 &##&#.35 )0,!85 (5 gonl65 *,-)(&5 (5 0,.#-#(!5 #($/,35
liability was combined with general liability and became Section B of
the standard commercial general liability policy.
Example

One-in-a-Million Risk Changes Everything
Do we really have to have commercial general liability coverage? Consider
this example as you examine potential risks in your land trust operations.
In 1998, a woman was killed by a falling tree while driving on a public
road adjacent to a Natural Lands Trust (NLT) preserve in Perry County,
Pennsylvania. Although the tree appeared to be within the standard rightof-way of the state road, post-accident investigation revealed that the rightof-way was narrower along that section of road and the tree was actually
located within the NLT’s preserve.
The woman’s family sued the land trust for negligence. According to David
Steckel, director of land stewardship at the time, “The pretrial process was
arduous. It cost us tens of thousands of dollars and hundreds of hours of staff
time. All in all, it took more than ﬁve years to resolve the lawsuit.” The land
trust settled the suit before going to trial, paying the family $600,000 through
its general liability insurance.
Stunned by the consequences of a one-in-a-million risk actually coming to
pass, the NLT took a long, hard look at its stewardship practices and made
major changes. Until the accident, the land trust had conducted informal
monitoring for hazard trees, but Steckel observes that the incident “opened
their eyes” to the risks and the legal and emotional consequences of risk.
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Before the settlement was even ﬁnal, the NLT, which owns and manages 41
preserves in two states, initiated a formal hazard tree management program.
All preserve managers are trained in hazard tree identiﬁcation by Morris
Arboretum and safe tree-felling techniques through the Game of Logging
program. All public roads, boundaries with adjacent structures and areas
where preserve users congregate—such as parking lots, benches and kiosks—
are now monitored annually and after major storms. The program is coordinated by one of the organization’s preserve managers who is an ISA-certiﬁed
arborist. “That ﬁrst year we took down hundreds of trees at a cost of weeks of
staff time and more than $30,000 in contractor bills for more difﬁcult removals. Average annual costs of the program have decreased signiﬁcantly after
the ﬁrst year; we now spend $5,000 to cover a preserve system that has
grown by a third,” notes Steckel.
According to Steckel, the program has been very successful, “We’ve had no
close calls or incidents in 14 years. After major storms, it’s not our trees that
are lying in the road.”

Common exclusions in Section B of the commercial general liability
policy include:
R5
R5

R5
R5
R5
R5

R5

Liability of insureds in the business of advertising, broadcasting, publishing, website consulting or Internet services
Liability for employment practices (personal injury liability for
employment practices is included under most nonprofit D&O
liability policies)
Intentional, willful and deliberate acts of employees, volunteers
and potentially others causing harm to persons or property
Liquor liability if any charge even indirect is made for alcohol
or if a license is required to serve or furnish alcohol
Pollution
Coverage under other specific forms of insurance, such as workers’ compensation, D&O insurance, professional liability insurance (“errors and omissions liability insurance”) and so forth
Property damage to your own property

Organizations that are in the business of advertising, broadcasting,
publishing, website consulting or Internet services purchase personal
and advertising injury coverage as a component of their professional
liability coverage. For most land trusts this is not an issue; however,
with the advent of social media and various smart phone applications,
it may be worthwhile for land trusts venturing into this area to be

278

A Guide to Risk Management for Land Trusts

certain that they do not have any exposure that might require this
coverage.

Directors and Ofﬁcers Liability
Directors and officers (D&O) liability policies cover liability for economic
damages resulting from errors or omissions in the governance or manage-

Typical Coverage Sections in a Commercial General Liability (CGL) Policy
R5

R5

R5

Coverage A: General Liability. Designated on the policy as “bodily injury and
property damage.”
Coverage B: Personal and Advertising Injury Liability. Expands the scope of
CGL coverage beyond bodily injury and property damage, strengthening its
purpose in covering common liability exposures.
Coverage C: Medical Expense. Covers accidents arising from the insured’s
premises or operations, regardless of the insured’s liability for the accidents.
Coverage C enables the reimbursement of expenses for minor injuries,
and its availability is recognized as a tool for reducing the risk of a lawsuit.
The standard limit is $5,000 per person; however, some policies feature a
higher limit. This section of the CGL policy is regarded as no-fault accident
coverage.

Commercial General Liability Policy Limits
R5

R5

R5

R5

R5

R5

General Aggregate Limit (Other than Products-Completed Operations). This
limit refers to the maximum amount payable during the policy term for all
claims other than Products Liability and Completed Operations Liability.
Products Liability: Completed Operations Aggregate Limit. This limit is the
maximum amount payable for liability for products the organization manufactures or sells, or liability arising from construction or repair work the
organization has completed.
Personal and Advertising Injury Limit. This amount refers to the maximum
amount payable for Coverage B under the Commercial General Liability
policy.
Each Occurrence Limit. This term refers to the maximum amount payable for
any one claim.
Fire Damage Limit. This limit refers to the maximum amount payable for
fire damage to the portion of a landlord’s building that the insured organization occupies.
Medical Expense Limit. Maximum amount payable for Coverage C.

All of the limits described above are in addition to defense costs available under the
policy.
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ment of an organization. The first D&O policies were introduced in the
golf-5(5-)&5.)5 ),7*,)ŀ.5),*),.#)(-5.)5)0,5-",")&,5&1-/#.-85
Nonprofit organizations began purchasing D&O coverage in the 1970s.
Although when coverage was first offered to nonprofit buyers, nonprofit
and for-profit policy forms had few differences. Over time, changes
were made to customize the D&O policy wording to suit the needs
of nonprofits. Changes occurred in stages, beginning with an expanded
definition of insured and continuing with the deletion of inapplicable or
inappropriate policy limitations and exclusions. In the early years, there
were relatively few claims filed against nonprofit insureds. However, in
the 1980s, nonprofit organizations began to use their D&O policies to
respond to claims alleging wrongful employment practices. According
to some insurers, employment-related claims account for 80 percent or
more of all claims covered by nonprofit D&O policies.
Similar to the structure of a general liability policy, a nonprofit D&O
policy covers liability claims, except those that are specifically excluded.
The two policies, therefore, are intended to be mutually exclusive,
meaning that they do not cover the same liabilities; in fact they specifically exclude the events that the other covers. Because many leaders
find it difficult reading and understanding the wording in these policies, tremendous confusion exists about what they cover. The labeling of the policy forms also leads to confusion. Some leaders wrongly
believe that general liability or the commercial general liability form
covers all liability claims filed against organizations, while D&O policies cover all liability claims filed against volunteer directors and officers of the organization. See tables 4-1 and 4-2 for an overview of
differences and similarities in the policies.

Claims-made: a type of insurance
policy in which the coverage trigger is the date the claim was made
against the organization, even if the
event occurred before the policy
was purchased.
Occurrence policy: a type of insurance policy in which the coverage trigger is the date of the event,
accident or occurrence.

The principal difference between general liability and D&O is that the
general liability form covers claims alleging bodily injury and property
damage only. D&O liability covers wrongful acts (wrongful management decisions) and always excludes bodily injury and property damage.
Exclusions Common to Nonproﬁt D&O Policies

General liability covers claims
alleging bodily injury and property damage only. D&O liability
covers wrongful management
decisions and always excludes
bodily injury and property
damage. The two policies are
mutually exclusive.

Each insurance company offering D&O coverage develops and uses its
own, somewhat unique, policy wording. As a result, the coverage offered
by two competing companies can vary significantly. Nonetheless, there
are exclusions common to all nonprofit D&O policies. These include:
R5
R5
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Bodily injury
Property damage

A Guide to Risk Management for Land Trusts

Table 4-1: Key Differences between Commercial General Liability and D&O Policies
Commercial General Liability

Directors & Ofﬁcers Liability

Covers bodily injury, property damage and personal and
advertising injury.

Always excludes bodily injury and property damage.

Covers accidents only. Claims usually arise directly
from operations rather than governance (management
decisions).

Covers wrongful acts. Claims usually arise from governance or
management decisions. Board members, management personnel and the organization itself are often defendants in these
claims and are listed under a broad deﬁnition of insured in the
policy.

Most often sold to nonproﬁts as an occurrence policy.
The coverage trigger in this policy form is the date of the
event, accident or occurrence.

Most often sold to nonproﬁts as a claims-made policy. In some
cases, D&O is available on an occurrence form. In a claimsmade policy, the coverage trigger is the date the claim was
made against the organization. For example, a lawsuit alleging
sexual harassment is likely to be ﬁled or made many months
after the alleged incident or incidents of harassment occurred.

Standard policy wording. Most insurance carriers use
one of the forms issued by the Insurance Services Ofﬁces
(ISO). The form number and ISO reference appear at the
bottom of each page of the policy.

Nonstandard policy wording. Each insurer drafts or “manuscripts” its own D&O policy forms. Differences in wording and
policy structure make it more difﬁcult to undertake a sideby-side comparison of coverage, which is key to determining
which provides better or preferable protection for the insured.

Table 4-2: Similarities in Commercial General Liability and D&O Policies
Commercial General Liability

Directors & Ofﬁcers Liability

Covers liabilities common to all nonproﬁts, including land
trusts.

Covers claims alleging wrongful management acts that are
common to all nonproﬁts.

Provides broad catch-all or basic liability coverage. Other
liability coverages are more speciﬁc and narrower in
scope.

Provides broad coverage for wrongful management acts.

Includes all board members, employees and volunteers as
insureds.

Includes all board members, employees and volunteers as
insureds.

R5
R5
R5
R5
R5
R5
R5
R5

Theft
Criminal acts
Sexual abuse and harassment
Deliberately fraudulent acts
Pollution
Nuclear reaction or radiation
Litigation pending prior to the original inception date of the
policy
Claims involving retirement plans, employment disputes or
security laws
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It is important to be aware that many other exclusions and limitations
may be included in a particular D&O policy. The only certain way to
sort through what is covered and what is not is by reading the policy in
its entirety. Claims typically covered by nonprofit D&O policies that
include employment practices coverage include those alleging:
R5
R5
R5
R5
R5

R5
R5
R5
R5
R5
R5
R5

Wrongful termination
Breach of employment contract
Discriminatory hiring practices
Failure to promote
Negligent evaluation (an assertion that an employee’s performance evaluation was excessively negative, unfairly low or
otherwise inaccurate and therefore did not reflect the employee’s actual, higher level of performance)
Retaliation
Sexual harassment, abuse and molestation
Wrongful discipline
Failure to grant tenure
Invasion of privacy
Employment-related defamation
Employment-related infliction of emotional distress

Although the majority of claims filed under nonprofit D&O policies allege wrongful employment practices, not every covered D&O
claim is related to human resource matters. Land trusts should note
the many instances below in which an organization operates in areas
subject to risks of negligence. Examples of non-employment claims
alleging wrongful management acts, typically defended by D&O policies include:
R5
R5
R5
R5
R5
R5
R5
R5
R5
R5
R5
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Misallocation of funds
Breach of fiduciary responsibilities
Self-dealing/conflict of interest
Antitrust or restraint of trade violations
Third-party discrimination, defamation or invasion of privacy
Negligent financial advice to third parties
Failure to maintain insurance
Tortious interference with contract
Breach of contract
Failure to accredit or certify
Infringement of trademark, patent or copyright
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Employment Practices Liability Insurance
Some attorneys and insurers attribute the increase in the number of
claims alleging wrongful employment practices and the corresponding
need for insurance coverage to respond to these claims to the passage of
the Civil Rights Act of 1991 and the Americans with Disabilities Act
(ADA), which expanded the scope of potential claimants by extending
legal protection to people with disabilities. The Civil Rights Act of 1991
')#ŀ5."5#0#&5#!".-5.5) 5goljA."5*,#',35 ,&5&15,&.5
to employment discrimination. The change in the nation’s landmark antidiscrimination law was significant in that, after its passage, victims of
unlawful discrimination were empowered to request jury trials and seek
compensatory as well as punitive damages. During the same time period
that changes were taking place at the federal level, many states legislatures adopted new laws expanding state-level protections. In some cases,
these state laws were updated to include additional protected classes,
such as personal appearance, marital status and sexual orientation.
The availability of new legal remedies for unfair employment actions
eventually led to dramatic growth in the number of claims alleging wrongful employment practices in civil courts across the country.
Initially, many organizations sought defense coverage under existing
insurance policies. However, state and federal courts rendered conflicting interpretations of similar policies, leaving policy holders uncertain
about whether their existing policies would provide the coverage they
potentially needed. The expense of litigation and the inconsistent decisions fortified the need for a distinct insurance policy that the insurance
industry introduced as employment practices liability (EPL) insurance.
When first introduced, EPL insurance was expensive. Many policies
had large deductibles, offered limited coverage and were available to
only the largest corporations. Beginning in the 1990s, the soft insurance market fostered the expansion of coverage in a relatively short
period. By the end of the 1990s, coverage was readily available to
nonprofit organizations and customized to meet the insurance needs
of nonprofits. Today, nonprofits of all sizes and missions can avail
themselves of EPL coverage, and most nonprofits that purchase D&O
coverage purchase EPL coverage as part of a nonprofit D&O policy.
Informal surveys of insurance companies that write large numbers
of nonprofit policies reveal that a great majority of the claims filed
under nonprofit D&O policies allege wrongful employment practices.
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Protected classes: characteristics or factors that cannot form
the basis for hiring, discipline and
termination decisions.

Some insurers report that 80 to 90 percent of nonprofit D&O claims
are actually employment practices claims. Land trusts may experience two distinct types of D&O exposure: an employment-related
claim and claims from disgruntled landowners or neighbors alleging
wrongful management decisions. If your land trust has employees,
then purchasing a D&O policy that includes coverage for employment-related claims makes good economic sense because the cost of
defending employment claims can be substantial.

Because the greatest D&O exposure to a nonprofit is an employment-related claim, for many
nonprofits, purchasing a D&O
policy that includes coverage
for employment-related claims
makes good economic sense.

EPL coverage is also available as a stand-alone policy. The insurance
industry developed EPL insurance for large corporations and followed
the for-profit D&O policy model. Therefore, a separate EPL policy
may not provide a nonprofit with the depth of coverage that a nonprofit
D&O with EPL coverage may include. Many stand-alone EPL policies
do not include the organization, all employees or volunteers as insureds.
The definition of covered employment actions may be narrower in a
stand-alone EPL policy than a nonprofit D&O policy with included
EPL coverage. Finally, a stand-alone EPL policy may be more expensive and include a large retention or possible coinsurance provision in
which the insured must pay a certain percentage of the loss.
Purchasing employment practices coverage as part of a D&O policy
has one clear disadvantage. A policy with both D&O and EPL coverage addresses two very distinct exposures with one policy limit. The
inclusion of EPL coverage, therefore, could erode the amount of funds
available to protect the directors’ and officers’ personal assets and to
protect the nonprofit and its employees and volunteers from other
claims. The defense and resolution of an employment-related claim
will reduce and could possibly exhaust the D&O policy limits, thereby
leaving limited or no funds for any additional non-EPL claims. The
majority of nonprofit D&O policies provide no separate limit for EPL
coverage. However, some companies are introducing either a sublimit
or separate limit for EPL coverage. Therefore, a land trust should carefully evaluate the adequacy of its D&O policy limit when it purchases
a D&O that includes employment practices liability coverage. At
the same time, it is important to keep in mind that some nonprofits, including land trusts, will never face a non-employment-related
claim, and therefore, a D&O policy with employment practices liability coverage may represent an affordable and appropriate option.

A land trust should carefully evaluate the adequacy of its D&O
policy limit when it purchases
D&O that includes employment
practices liability coverage.

Important Features of EPL Coverage

Whether you decide to insure your employment practices risk through
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an inclusive D&O policy or purchase a separate EPL policy, there are
a number of important features a land trust should consider in evaluating the various policies. D&O and EPL policies are not standard;
each insurance company has its own form with unique provisions.
Therefore, buyers should compare the various policies and select the
one that best meets the organization’s needs. The features to consider
when evaluating EPL coverage include:
R5

R5

R5

Insured parties. Like the D&O policy, the EPL coverage should
apply to as many insureds as possible. Nonprofit D&O forms
usually include the organization and past, present and future
directors, officers, trustees, employees, volunteers and committee
members within the definition of insured. Generally, a standalone EPL policy protects the corporation (the land trust) and
some employees (some policies exclude former employees).
Any nonprofit organization considering a separate EPL policy
should be cautious and make certain that the EPL policy under
consideration includes a broad definition of insured.
Insuring agreements and definitions. The insuring agreements
are the insurer’s statements of what the company agrees to do
under the contract or what coverages the policy is providing
subject to its terms and conditions. For EPL insurance, the
policy explains most of its coverages through the definition
of key terms. Insurance policies identify defined terms either
by putting the words in bold print or using quotation marks.
Therefore, the “Insuring Agreement and Definitions” section of
D&O and EPL policies are critical to understanding coverages.
Claim-reporting provisions. Most, but not all, employment
practices policies are written on a claims-made basis; however,
the claims-reporting procedures vary by policy. All claimsmade policies require that the claim must be made against
the insured during the policy period. In contrast, an occurrence policy’s coverage is triggered based on when the incident giving rise to a claim occurred. Even though a claimant
can submit a claim years after the occurrence, if you have
purchased a claims-made policy, coverage applies if the policy
is in force when the claim is made, even if the event occurred
before you purchased the policy. Thus, the policy places conditions on the insured for reporting the claim to the insurance
company. Some nonprofit D&O policies (with included EPL
coverage) allow the insured to give the company written notice
as soon as practicable of any claim made against the insured
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Insurance buyers should compare
the various policies and select the
one that best meets the organization’s needs.

If you are considering a separate
EPL policy, make certain that the
EPL policy includes a broad definition of insured.

Insuring agreements: the insurer’s
statements of what the company
agrees to do under the contract
or what coverages the policy is
providing, subject to its terms and
conditions.

The organization should report
the possibility of a claim to its
insurance agent or broker and
the insurance company as soon as
it appears possible that a formal
complaint or claim will be made.
Carefully read your policy’s
reporting provisions and inform
all pertinent personnel how they
are expected to report claims.

R5

for a wrongful act. Other policies stipulate in the section on
claim notification or reporting that the insured must give the
company written notice as soon as practicable but not later
than a specified number of days after the claim is first made to
the insured. In contrast, a few older policies required that the
claim be both made and reported to the insurance company
within the policy period or life of the policy. Due to the
nature of claims-made policies and the variation in claimsreporting requirements, it is critical for a land trust relying on
this coverage to report claims without delay. The organization should also report the possibility of a claim to its insurance agent or broker and the insurance company as soon as it
appears possible that a formal complaint or claim will be made
against the organization. Carefully read your policy’s reporting provisions and inform all pertinent personnel how they are
expected to report claims.
Definitions. The insuring agreements alone provide very little
insight into policy coverage. Understanding defined terms,
such as wrongful act, claim and wrongful employment practices, is
important to evaluating the adequacy of employment practices
coverages. Some forms limit coverage to only certain causes of
action. Read your policy carefully, including the definition of
employment practices, to determine the extent of coverage for
employment-related claims.

Professional Liability Insurance
Professional liability insurance, also known as “errors and omissions
liability insurance” or “malpractice insurance,” covers liability for the
higher standard of care required of professionals when providing services
within their area of expertise. Professionals subject to this higher standard of care must possess and demonstrate the same expertise and
competencies common to members in good standing of their profession.
Early forms of professional liability coverage were offered to legal
(5'#&5*,) --#)(&-85!#((#(!5#(5."5golf-65)/,.-5,)--5."5
United States began to hold a much wider range of service providers
to a professional standard of care. Insurers responded to these new
exposures by adding professional liability exclusions to general liability
and D&O policies and by developing and selling separate professional
liability policies.
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Evaluating the Need for Professional Liability
Insurance Coverage

Today, almost any class of service provider can be held to a professional
standard of care. For example, does a plumber need professional liability
insurance? If a plumber were to accidentally flood your home, you might
feel entitled to compensation based on your expectation that a plumber,
rather than being vaguely familiar with plumbing, should have knowledge and skills similar to other plumbers. In other words, you might feel
entitled to hold the plumber to a professional standard of care.
Whether a particular service provider in a particular situation can be
held to a professional standard of care is a legal question that can only
be answered definitively in a court of law. The relevant question for
insurance purposes is: Does your land trust provide services that are
specifically excluded under your general liability and D&O policies? If
the answer is “yes,” you probably need a professional liability policy. In
the example above, plumbers don’t need professional liability because
plumbing isn’t excluded under their general liability policies. How do
you find out if you do not know? Ask your insurance agent if your land
trust’s activities are covered or not.
These exposures, such as related consulting services for landowners on
land management, forestry, legal issues, accounting, carbon and other
offset credits and so forth might need to be covered under a professional liability policy. In addition, D&O policies sometimes, but not
always, cover “incidental professional liability,” but policy exclusions
need to be examined closely.
Never assume that because you have a professional liability policy that
you’re covered for all your land trust’s professional exposures. There are
a great many professional liability formats with varying levels of coverage. The scope of your policy and its exclusions must be compared with
the services you provide. As is the case for all questions about whether
a particular exposure is covered under an existing policy, take the time
to read your policies and seek the professional advice of an insurance
agent, broker or consultant. This coverage usually is very expensive.
Examples of nonprofit organizations that do not typically purchase
professional liability coverage because their customary liability
exposures are covered under CGL or D&O or other typical coverage
(but not always) include:
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If your land trust provides
services that are specifically
excluded under your general
liability and D&O policies, then
consider purchasing a professional liability policy.

Never assume that because you
have a professional liability
policy that you’re covered for
all your land trust’s professional
exposures.

R5
R5
R5
R5
R5
R5
R5
R5
R5
R5

Professional and trade associations
Grant-making foundations
Theater groups, museums, choral societies and art galleries
Medical advocacy and education groups
Animal shelters and animal rights groups
Environmental groups, including land trusts
Board development organizations
Sports and recreation organizations
Historical societies
Political, labor and fraternal organizations

Non-Owned Automobile Liability
Non-owned automobile liability insurance covers liability for accidents caused by an employee or volunteer driving his or her own vehicle on a nonprofit’s behalf. The coverage is designed to protect only the
nonprofit organization—not the employee or volunteer. Coverage applies
when the liability limits of the vehicle owner’s personal automobile
policy have been exhausted. This policy form does not provide coverage for damage to the employee or volunteer’s vehicle.

Excess coverage: the second policy
to apply or respond to covered
claims, typically mirroring the terms
and conditions of the underlying
policy.

Non-owned auto liability is excess coverage, designed to cover the
nonprofit only when it is specifically named in a lawsuit and the
damages are higher than the vehicle owner’s policy limits or when the
vehicle owner has no personal auto liability in force.
Additional considerations with non-owned auto insurance:
R5

R5

R5
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“For hire” exclusion. Personal automobile policies exclude vehicles being used as a “public or livery conveyance.” To avoid the
possible enforcement of this exclusion, fees should never be
charged for the use of employee- or volunteer-owned vehicles.
Increased personal auto premiums. Be aware that employees or
volunteers driving vehicles on the land trust’s behalf may be
charged higher premiums for personal coverage if they report
that the principal use of a vehicle is for business. However, the
business-use rate is typically charged only if the vehicle is used
on a regular basis for business purposes.
Underwriting requirements. As a condition of coverage, underwriters may require all vehicles driven on the organization’s
behalf to have personal auto liability limits of at least $300,000
or higher. The underwriter for your non-owned automobile
coverage policy may also require that your land trust conduct
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periodic reviews of the motor vehicle records of authorized
drivers and prohibit drivers with poor records from driving on
the land trust’s behalf.

Property Coverage
Most land trusts purchase some type of property insurance. The scope
of coverage depends upon the type of property that may be damaged
and what caused the damage to occur. Common property policies
protect the following types of property against damage or destruction:
R5
R5
R5
R5
R5
R5
R5
R5
R5
R5
R5
R5
R5

Real estate/buildings
Valuable papers
Money and securities
Computer equipment
Boilers and machinery
Lost income/extra expense
Personal property
Fine arts (owned and non-owned; transit and exhibition)
Accounts receivables
Contractors equipment or buildings under construction or
renovation
Property while it is in transit
Property belonging to others
Lost electronic data

To collect under a property policy, the covered property must be
damaged by certain causes of loss. Most policies cover every type of
cause, except those specifically excluded in the policy (for example,
nuclear war), but some policies only cover damage caused by specific
causes, such as fire, lightning, wind, water or objects falling from the
sky. Many policies do not cover significant catastrophes that affect a
wide geographical area, such as floods or earthquakes.
Example

Trial by Fire: Keweenaw Land Trust Recovers
from Devastating Fire
At 6:00 a.m., Friday, February 20, 2009, Project Specialist Pat Toczydlowski
received a terrible call: ﬁre had ripped through the land trust’s ofﬁces, and
what wasn’t burned was heavily damaged by heat, smoke and water. That call
began the race for the Keweenaw Land Trust (KLT) to save what it could from
the ruins. Smoke and water damage pervaded everything. The building had
no heat, running water or electrical power. Half of the ofﬁce’s large windows
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were broken out, and ice encased Executive Director Evan McDonald’s desk.
The carpets, soaked with water, were icy and slippery after being exposed to
the cold Upper Michigan winter. Communications were nonexistent, except
for personal cell phones.
When they were allowed in the building just hours after the ﬁre department
left the scene, staff and volunteers immediately began salvaging materials
from their ofﬁces. A board member who is an IT specialist extracted hard
drives from several melted and smoking computers. According to McDonald,
those quick actions were essential to the land trust’s recovery: “I was
surprised that they could get anything off of those hard drives, but we didn’t
lose any data.” The land trust was also lucky in that their paper project ﬁles
were stored in sturdy ﬁle cabinets in a room spared from direct ﬁre damage.
The salvage process was messy and uncomfortable with an oily, sticky ﬁlm
and dust everywhere. McDonald and Toczydlowski used headlamps to see
and masks and respirators to breathe but still developed sensitivity to chemicals from the ﬁre. “It was surreal working in there right after the ﬁre. It was
dark, wet and cold with no electricity for lights or heat,” Toczydlowski says.
The building owners offered KLT an undamaged third-ﬂoor suite as a temporary home. Board members soon joined staff on site to discuss next steps.
All realized that the ﬁre presented choices: the land trust could accept a
severe retrenchment in activities and progress over the next few years or
ﬁnd opportunities in this disaster. The ﬁrst opportunity they created was a
new, high-quality scanner-copier purchased by the insurance company in lieu
of a document recovery service. “We ﬁgured we could deal with the preservation needs. We had friends with industrial-size freezers and drying ovens
where papers could be stored until we could process them. So, we asked the
insurance company to pay for a scanner-copier instead of a recovery service.
Now, four years, later we still have a great piece of ofﬁce equipment,” notes
McDonald. The land trust also took the opportunity to upgrade their hodgepodge computer system with an integrated network, solving its perennial
problem of compatibility, ﬁle sharing and organizing. They were also able to
replace their damaged and lost ofﬁce furniture with a high-quality furniture
suite donated by a local attorney.
In addition to upgrading its computers and desks, the land trust also
upgraded its recordkeeping policies and procedures to include daily backups
to a central server, weekly backups to a set of offsite hard drives and two ﬁreproof cabinets for offsite storage. McDonald and Toczydlowski try harder to
keep desks clean, putting away all critical papers every night. “It’s a simple
thing but really effective. Even putting away papers in a desk drawer will help
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protect them in case of ﬁre. One thing haunting me from the ﬁre is that the
week before I was talking with an elderly gentleman about conserving his
land. I left his name and phone number on my desk, and it was burned to a
crisp. I’ve never been able to contact him, so I don’t know if he had any idea
of what happened or if he thinks I ignored his request. We have now instituted a new system to enter information online right away,” McDonalds says.
After a ﬁre, there are inevitably lessons learned, and KLT is no exception. The
most important lesson for McDonald was making sure the land trust carries
adequate insurance and keeping insurance information (copy of the policy,
contact person, policy number) in an offsite location. “After the ﬁre, I had
trouble ﬁnding the policy information because of the ﬁre and water damage.
I had to ask the insurance company to send me a copy. Looking through it, I
found that they had cut the property coverage in half without telling me. The
company was great and they ﬁxed it, but we were in limbo for about 10 days
before we knew for sure what was covered and what was not,” McDonald
says. Toczydlowski also says they now keep an inventory of all of the ofﬁce
contents in an off-site location.
In addition to the insurance information, Toczydlowski suggests creating a
disaster-preparedness plan with lists of important phone numbers, including information technology experts so they can get to the scene as soon as
possible. Also, McDonald suggests that, after a disaster, consult with insurance specialists not connected to your own insurance company: “I got a lot
of good advice on how to deal with my insurance company and the claims
adjustor. For example, we had separate coverages for things like art, publications and computers. Knowing how those coverages applied actually
increased our insurance claim by a lot.”
Above all, McDonald and Toczydlowski advise land trusts to be prepared for
the time lost dealing with a disaster. “It took three weeks of two part-time
staff people working full-time (plus volunteers) just to get a card table with
a phone and another two to three months for proper desks and phones with
no wires running across the ﬂoor. Even now, we’re still ﬁnding stuff in boxes,”
Toczydlowski says. The lost time wasn’t covered by the insurance policy, so
the land trust took a big hit to its productivity. In addition to project delays,
McDonald estimates the land trust missed out on about $100,000 in funds that
might have been raised while the organization was focused on ﬁre recovery.
After four long years of balancing program with recovery, the land trust is fully
focused on fulﬁlling its mission. With new systems in place, more effective
computers and nice workstations, the land trust is more productive than ever,
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celebrating more than 20 completed land projects. “I deﬁnitely wouldn’t want
to go through the ﬁre again, but there have been bright spots. There has been
an incredible outpouring of support from the community with people pitching in where they can. We’ve got all new equipment that makes our life easier
and a better location in the building. We are a phoenix raised from the ashes,”
McDonald says.

Excess and Umbrella Liability
Liability insurance policies provide either primary or excess coverage.
Primary coverage is the first to apply or respond to covered claims. When
the limits of a primary policy have been exhausted, the excess policy will
be triggered and provide additional limits of liability for defense costs,
judgments and settlement expenses. Excess policies follow form, which
means that they mirror the terms and conditions of the underlying policy.
They do not cover claims that would be excluded by the primary policy.
Some of these coverages, such as excess auto liability, include the label
excess in their names and are, therefore, easy to identify. Excess coverage is
often inexpensive due to the low probability that it will be needed.
Umbrella insurance policies generally provide broader protection than
excess policies. Why? In addition to providing excess coverage over
underlying limits, an umbrella policy will “drop down” to cover losses
not covered under a land trust’s primary insurance policies. This coverage is subject to a large deductible, which is called a self-insured retention. The standard self-insured retention amount is $10,000.

Primary coverage: the ﬁrst policy to
apply or respond to covered claims.
Follow form: an insurance policy
that mirrors the terms and conditions of another policy.

Umbrella policies supplement the coverage a land trust has through
its other liability policies. If an organization does not have sufficient
liability coverage to resolve a claim or a lawsuit, the person bringing
the action might go after the organization’s property assets to pay for
damage. Umbrella policies cover the excess liability of damage claims
against an organization or its employees and volunteers. Generally,
umbrella policies provide coverage only when the limits of other policies have been exhausted.

Umbrella policies: insurance coverage that covers losses not covered
under a primary insurance policy.

The declarations page (dec page) for your umbrella policy will typically
indicate the relevant underlying policies. In order for the umbrella
coverage to apply, the scheduled underlying policies must be in force
at the time of loss.
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Table 4-3: Expansive Liability Coverages
Coverage Name

Coverage

Umbrella/Excess Liability

Provides additional limit of liability above the policy limits of other liability coverages.
Coverage is triggered if underlying policy limits are exhausted by claim payments.

Foreign Liability

Provides coverage for claims made outside the territorial limits of other liability policies. Coverage is usually needed only for regular or permanent operations outside the
United States, its territories or Canada.

Terrorism Liability

Adds coverage to other liability policies coverage against claims alleging failure to
take adequate precautions for terrorist attacks.

Volunteer Accident Coverage
Although permitted in some states, including volunteers in a land
trust’s workers compensation coverage is an expensive proposition. As
an alternative, land trusts that use volunteers extensively may elect to
purchase volunteer accident coverage. This coverage provides medical
reimbursement up to a defined limit, but it does not provide income
replacement. A typical policy offers no-fault coverage that is available if a covered individual suffers an injury while serving a nonprofit
organization. Accident medical reimbursement coverage (also known
simply as accident coverage) can also be written to cover volunteers and
participants. A volunteer accident policy does not provide coverage for
the organization itself; however, the availability of the coverage may
dissuade an injured volunteer from bringing a legal claim against the
land trust.
Accident coverage provides reimbursement for medical treatment,
hospitalization and licensed nursing care; for dental care or repair and
replacement of dentures; and for repair and replacement of eyeglasses.
It also includes benefits for accidental death and loss of limb and sight.
Limits of up to $25,000 per covered accident are generally available.
Most accident policies are available with no deductible. Accident policies are written on an excess basis, which means that they are excess
over Medicare, Medicaid or any supplemental insurance the volunteer
may have in place. If there is no such insurance, the coverage becomes
primary.
Common exclusions for this policy include sickness, injuries occurring
while performing fire or rescue duties or playing sports or accidents
incurred while under the influence of controlled substances.
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No-fault coverage: insurance
coverage that pays beneﬁts
regardless of who is at fault in an
accident.

Crime/Fidelity Coverage
A crime policy is generally a package of policies that protect an organization against intentional theft by insiders as well as theft of assets
by third parties. A fidelity bond is often used interchangeably with
crime coverage; however, a fidelity bond or employee dishonesty bond
is actually just one component of a broader crime policy. The coverage
can be purchased separately or as a stand-alone policy.
A fidelity or employee dishonesty bond addresses a single type of
exposure that is theft and embezzlement committed by a staff member.
It also covers claims concerning mishandling of retirement plans and
frequently is provided by the D&O carrier. If a client, contractor or a
third party such as a burglar steals petty cash (or anything else), the
fidelity bond does not apply. Most nonprofits purchase blanket position bonds rather than only coverage for specific persons on the policy
so that the organization has coverage for all of a person’s acts associated with the organization.
But simply buying insurance does not ensure that every claim will be
covered. An incident or a previously dishonest person may be excluded
or the limits may be insufficient to cover a claim. You may not be able
to prove the date of the loss or the actual amount of loss or extent of
damage, identity of those involved or the dishonesty of the act. However,
this should not deter you from considering the coverage and buying it
if it will insulate the organization from a serious potential risk of loss.
Common claims allege employee dishonesty, embezzlement, forgery,
robbery, safe burglary, computer fraud, wire transfer fraud, counterfeiting and other criminal acts. Because dishonesty-related losses are not
typically covered by most property insurance policies, fidelity insurance is an additional component for many businesses.

Workers Compensation
Workers compensation coverage provides coverage to employees, their
survivors and the organizations that purchase it for their workers.
Coverage A (or Part One) of the policy provides reimbursement for
medical claims and income replacement for workers unable to work
due to illness or injury. Coverage A is intended to eliminate the need
for an injured worker to sue his or her employer in order to obtain assistance paying for medical costs associated with work-related injuries or
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illnesses. The coverage, therefore, reduces, but does not eliminate the
risk that the employer will face a liability claim from an injured worker.
Coverage B (or Part Two) provides employers with liability protection
for liability claims that are narrowly allowed by statute. It is important
to remember that workers compensation laws are enacted at the state
level and vary widely between states.
Workers compensation coverage has its roots in the Industrial
Revolution of the 18th century in Europe. At the time, common law
doctrine required an employee to prove negligence by the employer in
order to be compensated for a work-related injury. Worker injury cases
were extremely hard to win, and many workers suffered debilitating
injuries without ever receiving compensation or lost wages. Societal
concern over the treatment of workers who were left without practical
recourse led to the adoption of worker protection legislation.
In 1880, Germany enacted the first workers compensation laws,
followed by Great Britain and then Wisconsin in 1911. These laws
were created on a no-fault basis, meaning that regardless of negligence,
the employer was responsible for compensating a worker injured in
the course of employment. Eventually, as public policy support for
employees grew, workers compensation laws became commonplace.
Today, every state requires that employers who meet defined thresholds (based on number of employees or type of activity) carry workers compensation coverage. Workers compensation is governed at
the state level through state statutes (no fault). Employers’ liability is governed through the legal system and tort law (common law
and negligence). The only named insured of a workers compensation
policy is an employer of at least one full-time employee. The employer
must have a federal employer’s identification number (EIN) to obtain
coverage. Most states require confirmation that workers compensation
coverage is in place on unemployment tax forms.

Title Insurance
Sometimes title problems occur that could not be found in the public
records or are inadvertently missed in the title search process. To help
protect your land trust in these events, consider obtaining an owner’s
policy of title insurance to insure you against the most unforeseen
problems when you acquire conservation easements or fee-owned land.
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Tort law: a body of rights, obligations and remedies that is applied
by courts in civil proceedings to
provide relief for persons who have
suffered harm from the wrongful
acts of others. Three elements must
be established in every tort action:
(1) a legal duty to act (2) that was
breached (3) from which injury or
loss occurred as a direct result.

Owner’s title insurance, called an owner’s policy, is usually issued in
the amount of the real estate purchase (or its value, if a donation). It
is purchased for a one-time fee at closing and lasts for as long as you
or your heirs have an interest in the property. Only an owner’s policy
fully protects the buyer should a covered title problem arise that was
not discovered during the title search. Possible hidden title problems
can include:
R5
R5
R5
R5
R5
R5

Errors or omissions in deeds
Mistakes in examining records
Forgery
Mortgage holder fraud, forgery or false information
Undisclosed heirs
Potential boundary issues if not excepted from coverage

An owner’s policy provides assurance that your title company will stand
behind you—monetarily and with legal defense, if needed—if a covered
title problem arises after you acquire land or a conservation easement. The title company will help pay valid claims and cover the costs
of defending an attack on the title. Receiving an owner’s policy isn’t
an automatic part of the closing process, and it is paid for by different
parties in different parts of the country. For more information on title
investigation and insurance, see chapter 3 of the Standards and Practices
Curriculum course book Acquiring Land and Conservation Easements.

Terraﬁrma: Conservation Defense Liability Insurance
First, let’s consider how the various insurance coverages fit together.
General liability insurance covers claims alleging bodily injury or
property damage. Directors and officers insurance covers claims alleging wrongful management decisions by the land trust board and staff.
Unpaid directors of nonprofits, such as a land trust, may have some
coverage available under their individual homeowners or personal
liability umbrella policies, but the protection is limited to the individual
and does not offer defense and indemnity for the land trust where the
board member volunteers. Title insurance generally excludes items on
the ground, unless the survey exception is deleted, and usually excludes
landowner compliance with the conservation easement. Title insurance
does compensate the land trust if the actual title to (ownership of ) the
conservation easement is challenged or if there is a dispute about the
legal description of the property, provided that it is not excluded by
the survey exception. None of these insurance products will pay for a
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land trust to sue someone; traditional insurance only pays to defend
the land trust if sued under certain circumstances. Sometimes these
other insurance policies might cover a portion of a legal challenge, but
not all of it. Enter Terrafirma Risk Retention Group LLC. For example, property insurance might cover the damage to a structure caused
by a trespasser, but would not cover the cost of filing a suit against
the trespasser to stop the activity on the land trust’s property. In these
situations, a land trust may want to use all the available insurance to
cover the entire spectrum of risk, including the Terrafirma coverage.
Terrafirma fills gaps in coverage that these other insurance products do
not cover and provides coverage for legal fees when a land trust must
initiate a lawsuit. Conflicts among policies and legal representation are
addressed on a case-by-case basis by the national coordinating attorney.
In 2011, the Land Trust Alliance formed Terrafirma Risk Retention
Group LLC to help land trusts defend their conserved lands from
legal challenge. Terrafirma offers a significant layer of protection
from risk exposure not covered by other insurance. To the extent that
other insurance policies do provide coverage, those resources are to be
used first to address claims. Although land trusts have had relatively
few legal challenges, conservation easements and preserved lands are
increasingly under attack across America. These attacks come from
landowners attempting to undermine their conservation easements,
utilities looking for new transmission corridors, adjoining landowners,
developers and trespassers. Research shows that as property values rise,
incentives to disrupt or void easements grow as well. Just because your
land trust has never had to fund major litigation in the past does not
mean that you will be so lucky in the future. Every land trust has some
conservation easements that are older or not so well drafted, and even
solid easements are vulnerable to violations and frivolous lawsuits.
Trespass on land owned by land trusts is the second largest category
of legal challenge, and it costs land trusts more to resolve per incident
than the average conservation easement challenge. Eventually, every
land trust will face some form of litigation.
Terrafirma is owned by the participating member land trusts as a safety
net for the costs of upholding conservation easements and protecting fee
lands held for conservation purposes when they have been violated or
are under legal attack, and to provide information to those land trusts on
risk management. Terrafirma is the first far-reaching, national service to
ensure the permanence of conservation undertaken by the land conservation community. The insurance program is a risk retention group, a
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mutual insurance arrangement whose business is limited to insuring
its members, all of whom are members of the Land Trust Alliance.
Terrafirma is a charitable risk pool with tax-exempt status under the
Internal Revenue Code. Learn more at www.terrafirma.org.

Evaluating Your Land Trust’s Insurance Needs
and Obtaining Proper Coverage
It is well worth the time required to evaluate an organization’s insurance needs before purchasing coverage. The beginning of the chapter
provides insight on key factors in this process, as well as the need to
determine the goals of an insurance program at the outset. Examining
the factors and establishing goals are important precursors to obtaining appropriate coverage.
The following checklists provide additional tips and suggestions for
purchasing coverage and working with an insurance intermediary.

Insurance Triage Questions

The kinds and amounts of insurance will depend on your organization’s
size, risk profile, property and legal structure. Use the following questions
to determine your land trust risk categories, which should help you select
the proper types of insurance.
 Do you own real estate?
 Do you have volunteers?
 Do you have events?
 Do you own a company vehicle?
 Do you use power equipment or hand tools likely to cause injury?
 Do you use or are personnel exposed to chemicals?
 Do you hold conservation easements?
 Do you conduct children’s programs or events?
 Do you have domestic animals?
 Do you lease office space?
 Do you lease equipment?
 Are you in a litigious area of the state?
 Are attorney fees generally high in your region?
 Do you have employees?
 Do you employ licensed professionals?
 Do you buy or sell land?
 Is your area of the state subject to severe weather or flooding?
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 If your office was forced to shut down for one or more months,
would it cause operations to cease?
 Does your area have heavy media coverage?
What to Do When Purchasing Insurance

 Find a competent insurance professional (broker or agent) whom
you trust to advise you on insurance matters and act as your
advocate in the insurance marketplace.
 Ask your insurance agent or broker to disclose how he or she is
compensated and also the amount of compensation he or she
receives for work on your behalf.
 Have a senior staff person or board member purchase insurance
and annually review the policies.
 Take the time to read your insurance policies annually.
 Investigate the financial stability of your insurers.
 Ask your broker or agent to respond in writing to your questions.
 Consider seeking multiple bids for your insurance coverage at least
every four to five years.
 Give thoughtful consideration to how much risk your land trust
can afford to retain.
 Provide your board of directors with a copy of the actual policy
wording for the land trust’s D&O liability policy.
 Provide a periodic briefing on your insurance program to the land
trust’s board of directors.
 Review your risks annually.
What Not to Do When Purchasing Insurance
R5

R5

R5
R5
R5

R5

Delegate responsibility for your insurance program to a junior staff
member or new volunteer.
Simply renew your coverages each year without considering
whether your coverage needs have changed.
Wait until the last minute to submit completed applications.
Be evasive about your operations and exposures on your application.
Be shy about asking questions concerning your coverage or the
process.
Regard your insurance coverage as the equivalent to a risk management program.

Tips for Working with Your Insurance Professional
R5
R5
R5

Provide prompt, clear, concise answers to questions.
Expect your quote in a timely manner.
Ask questions and expect understandable answers.
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R5
R5
R5

R5

Get important answers in writing.
Don’t withhold information from your broker.
Report claims to your broker immediately and be prepared to give
detailed information regarding the claim.
Meet with your broker annually to review your policies.

Insurance Professional Services/Responsibilities

The following list indicates some of the services an insurance professional
might provide to a land trust. The leaders of your land trust must decide
which services it requires or views as desirable.
R5

R5

R5
R5
R5

R5

R5
R5

R5

R5

R5

R5

R5

R5
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Provide complete and accurate information to the insurance.
carrier on behalf of the insured, including signed applications and
updated information at renewal.
Remit down payments and balance payments to the insurance
carrier in a timely fashion.
Arrange financing if requested by the insured member.
Help insured with compliance with safety recommendations.
Complete certificates of insurance and request additional insured
endorsements as required by funding sources, landlords and so forth.
Review all contracts for the insured with respect to insurance
requirements. Forward unusual contractual obligations to the
insurance carrier for review and comment.
Be available to answer questions regarding the insurance contract.
Report claims and coordinate claim adjusting with the insurance
carrier.
Be available to participate in the land trust’s risk management
committee, if requested.
Be available to attend at least one of the land trust’s board meetings per year, if requested.
Present an appropriate insurance package to the land trust for its
review and action.
Serve as a source of information for his or her clients in regard to
insurance questions.
Maintain a complete insurance file for the insured nonprofit (as
the insured, you should keep a copy, as well).
Maintain continuing education and proper licensing status at all
times.
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How to Save Money on Purchasing Insurance
1. Exercise caution in claims reporting. Your land trust’s premiums
will increase and you will ultimately find it harder to obtain
coverage if you have more claims or larger claims than similar organizations. Therefore, it pays to try to limit your claims
and manage any claims you do file with care. Make certain
you understand the process and requirements for claims
reporting. The failure to report a claim or potential claim can
put coverage in jeopardy. Speak with your agent or broker
about whether an incident should be reported to one or more
carriers. On the one hand, reporting incidents ensures that
you don’t violate the requirement for timely claims reporting.
On the other hand, reporting too many incidents that never
evolve into claims for damages could be interpreted as a red
flag by your carriers and lead to a nonrenewal of coverage
when the policy expires. Be sure you understand the consequences for reporting or failing to report potential claims.
2. Make a positive impression. Complete all applications in
full. Ask your agent or broker for assistance, as needed. Be
prepared to explain any discrepancies between your land
trust website and information included on your applications
for coverage, such as an outdated list of board members or a
mistake in the amount of acreage conserved. Answer followup questions from underwriters as promptly and completely
as possible. If applicable, request the opportunity to review
your claims history reports before submitting renewal applications. Finally, provide detailed information on loss control
initiatives and risk management if your land trust has filed a
claim during the five-year period prior to policy renewal. Be
knowledgeable about your risks and management plan.

Be sure you understand the
consequences for reporting or
failing to report potential claims.

What Amounts of Coverage and Deductible to Obtain
It is essential to assess your organizational risks and get the proper
insurance coverage. Selecting limits and deductibles begins with determining how comfortable the land trust is with the financial consequences of claims and losses, including defense costs. Remember that
if you do not have sufficient limits of liability or if your deductibles are
too high, you will pay the first part of a loss or the balance of a loss out
of the organization’s operating funds or you will have to fundraise or
(worse) be forced to sell unrestricted assets. The appropriate limit for
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your liability policies depends on many factors. The most important
factors that determine the limits of liability are:
R5
R5

R5

R5

Risks associated with your organization. When risks are
perceived as high, higher limits of liability are warranted.
The type of work your organization does. If you have many volunteers, open your land to school groups, have many special
events and use lots of equipment for land management, then
your organization may be exposed to more risk and require
more and more varied coverage.
The state in which your organization is located. Does the state in
which you operate show a history of awarding high damage
amounts to complainants? If the answer is “yes,” then it makes
sense for you to carry higher coverage limits. You might also look
at current trends of awards in each of the insurance areas you are
purchasing. Are most of the awards around $1 million? Much
more? Less? In current dollars, $1 million does not often cover
both the costs of legal defense and experts, as well as damages.
The value of your property. For property coverage, obtain a professional appraisal of any conservation land and other real property,
such as buildings, equipment and other inventory, then determine
the replacement value to arrive at the needed coverage. Don’t
forget about any deductibles because you will need to cover those
costs. You should assess this information annually. Be sure to
consider your intangibles, as well, such as software for computers
and the data in the computers, such as your donor database.

Deductibles are typically used to deter a large number of trivial claims
that an organization can reasonably be expected to bear. A deductible is sometimes referred to as self-insured retention. By restricting
its coverage to events that are significant enough to incur large costs,
the insurance firm expects to pay out slightly smaller amounts much
less frequently, incurring much higher savings. Determining the right
deductible for your organization requires a clear assessment of the
likelihood of the occurrence of a loss plus the magnitude of the loss.
Depending on the reason for the insurance, you will not want to pay
more in the deductible than the property is worth, which is another
reason to revisit coverage annually because of the depreciation in the
value of equipment and vehicles.
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PUTTING IT INTO PRACTICE ONE

Determine Your Insurance Goals
This exercise is suitable for in-class training or self-study, but it may be most helpful in a
board or risk management committee session to help participants determine what cover!-5."5&(5.,/-.5(-85-5."5'.,#25B-5.&5j7j5)(5*!5ifjC55.)50&/.53)/,5
land trust’s current insurance coverage, your risks and whether additional coverage is
advisable as you develop your overall risk management program.

Insurance Coverage Matrix
1. What dollar losses do you need to have covered?
 First dollar
 Catastrophic
 Protect all individuals associated with the organization
 Keep business open no matter what happens
 Avoid depleting cash reserves
 Current replacement cost for all property and equipment
 Continuation of mission-critical activities (identify which ones)
2. What annual premiums can you afford to pay?
_________________________________________________________
_________________________________________________________
_________________________________________________________

3. How will you fund in cash any deductibles?
_________________________________________________________
_________________________________________________________
_________________________________________________________
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PUTTING IT INTO PRACTICE

TABLE 4-4: INSURANCE COVERAGE MATRIX
Do We Have
This Exposure?

Coverage Type

Purpose

General Liability

Bodily injury

D&O

Wrongful management acts

EPL

Wrongful discrimination or
harassment of employees

Professional Liability

Errors or omissions in the delivery of professional services

Non-owned Auto

Accidents involving vehicles
used on our behalf, but not
owned by the land trust

Property

Damage or destruction to real
property, such as buildings,
conservation land and personal
property; embezzlement of
funds

Umbrella/Excess Liability

Catastrophic claims

Volunteer Accident

Medical payments for accidents suffered by volunteers

Crime/Fidelity Coverage

Provides coverage for theft,
forgery or other fraud, including computer fraud

Workers Compensation

Medical costs and income
replacement for staff who
suffer injuries or illness at work

Title Insurance

Defense of title impairment or
failure (for fee-owned land and
easements)

Terraﬁrma: Conservation
Defense

Funds to cover the cost of a
lawsuit to protect a land trust’s
easements and conservation
properties
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Conclusion
The role of insurance within a land trust’s risk management plan
depends on the plan’s overall goals, as well as the overall land trust
mission. The types of policies a land trust buys depends on its financial
resources, appetite for risk taking, how much uncertainty the board
and management can tolerate without a financial safety net, decisions
about self-insuring some exposure and confidence in the risk management activities that reduce the likelihood and/or potential severity of
claims and losses. Land trusts will also want to consider the human
aspects of any losses and to commit to adequate protection for people
and property, as well as reputational risk, in the case of significant loss.
Because land trusts cannot, by and large, sell conservation land to fund
losses, a land trust needs a source of funding to ensure it will be able to
operate, to maintain public confidence and to fulfill perpetual stewardship obligations. For many land trusts, insurance helps achieve these
goals.
Land trusts face an assortment of insurable and uninsurable exposures and an array of insurance options ranging from retention or selfinsurance to purchasing commercial insurance. It’s important to identify your organization’s goals as part of assessing what insurance and
retention is best for it. For example, do you want to ensure that funds
are available for first dollar losses? Provide a source of funding for
catastrophic losses? Protect individual members of your organization?
The land trust’s goals for its insurance program will influence whether
it buys policies with small or large deductibles and also the specific
coverage and policy limits it selects. The greater the need for financial
certainty and a sense of security coupled with the need to continue
operation, the more that insurance will play a larger role in the land
trust’s risk management plan.
By taking a closer look at the mission and programs of your land trust,
by reviewing recent claims and losses and by conducting a thorough
review of active property and casualty insurance policies, you can
identify specific improvements designed to strengthen your mission
through your insurance program. Coverage reviews often identify
errors, gaps and inadequacies. You might also conduct a risk assessment with an outside consultant.
All of these decisions must be made with specific coverages and exposures in mind based on the land trust’s mission. Mission drives all deci-
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First dollar losses: an insurance
policy feature that provides full
coverage for the entire value of a
loss without a deductible. Typically,
ﬁrst dollar coverage exists all the
way up to the full amount of the
policy.

sions. This chapter has explored some, but not all, of the coverages
sometimes purchased by land trusts to help you become acclimated to
the underlying purpose of these common coverages. In addition, the
chapter has offered tips and suggestions for working with an insurance
intermediary to obtain the coverage needed by the land trust.
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Sample Documents
These examples show two methods by which a land trust can describe
and track its total insurance program as part of a risk management
plan for the organization. When you review these samples, think about
how your land trust operates, your experience with your board and
personnel (volunteers and staff ) and how to convey this information
effectively. It really does depend on your unique approach and your
people. You must make your insurance program your own. Wholesale
cut and paste will not help you succeed. Customize a written insurance
program that works for your land trust.
Sample Insurance Coverage Matrix, Nonprofit Risk Management
Center (*!5ifn)
Sample Insurance Program Overview, Nonprofit Risk Management
Center (*!5igf)
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Nonproﬁt Risk Management Center: Sample Insurance Coverage Matrix

SAMPLE
Insurance Coverage Matrix
Coverage Type

Purpose

Do We Have This
Exposure?

Coverage in Place

General Liability

bodily injury

YES

YES

D&O

wrongful
management acts

YES

YES

EPL

wrongful
discrimination or
harassment of
employees

YES

YES (part of D&O)

Professional Liability

errors or omissions in
the delivery of
professional services

NO

Non-Owned Auto

accidents involving
vehicles used on our
behalf, but not
owned by the land
trust

YES – some staff drive
their personal
vehicles to land trust
events

YES – included in our
package policy which
includes GL and
property

Property

damage or
destruction to
buildings and
personal property;
embezzlement of
funds

YES

YES
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As we add new
programs and
services we need to
take care to evaluate
whether any create a
professional liability
exposure, and
therefore warrant
consideration of this
coverage
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Need to revisit
property values and
limits for this
coverage; crime
coverage
(embezzlement) limit
is very low

Nonproﬁt Risk Management Center: Sample Insurance Coverage Matrix
Excess and Umbrella

catastrophic claims

YES

NO

Need to obtain
quotes and consider
adding to insurance
program

Volunteer Accident

medical payments for
accidents suffered by
volunteers

YES

NO

Volunteers sign
waivers indicating
they are responsible
for injuries they
suffer, but it may be a
good idea to explore
this coverage for
“good will” purposes

Workers’
Compensation

medical costs and
income replacement
for staff who suffer
injuries or illness at
work

YES

YES

Volunteers are NOT
covered under this
policy.

Title Insurance

Defense of title
impairment or failure
for fee land and
easements

YES

Terrafirma:
Conservation Defense

Funds to cover the
cost of a suit involving
a land trust to protect
its easements,
property, etc.

YES

SOME
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Depending on
circumstances, some
title claims might also
be covered by
Terrafirma but many
title claims will not be
YES
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Nonproﬁt Risk Management Center: Sample Insurance Program Overview

www.nonprofitrisk.org

SAMPLE
Insurance Program Overview
ABC Land Trust aspires to purchase property and casualty insurance that will protect the
organization against claims that may be made based on the nature of the organization's services
and programs.
The Risk Management Committee for ABC Land Trust will work with the staff to determine
what types of coverage are needed and what limits are appropriate for the organization. The
Committee will seek advice and assistance from an insurance agent or broker who is well
versed in the risks facing land trusts and nonprofit organizations.
ABC Land Trust retains the services of insurance advisors in order to assist the organization
purchase adequate insurance coverage at an acceptable price.
Selection of Insurance Advisors
ABC Land Trust puts its insurance program out to bid every 5 years, or more frequently if the
organization determines that a current provider is unable to meet the service needs of the
organization.
Current Insurance Advisors
ABC Land Trust has retained the services of XYZ Broker effective July 1, 2013. The
deliverables due to ABC Land Trust are outlined in a Broker Services Agreement. ABC pays a
fee for these services and any quotes obtained from carriers are presented net of commission.
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Additional Resources
Head, George L. “The ‘Additional Insured.’” www.nonprofitrisk.org
/library/articles/insurance081905.shtml.
Henry, William R. Jr., Ralph J. Blust, Kevin A. Henry, and Steven
Moody. Coverage, Claims and Consequences: An Insurance Handbook for
Nonprofits. 2nd ed. Edited by Melanie Lockwood Herman. Leesburg,
VA: Nonprofit Risk Management Center, 2008. www.nonprofitrisk
.org/store/pub_detail.asp?id=39.
———. “Glossary of Risk Management and Insurance Terms.”
From Coverage, Claims and Consequences: An Insurance Handbook for
Nonprofits. 2nd ed. Edited by Melanie Lockwood Herman. Leesburg,
VA: Nonprofit Risk Management Center, 2008. www.nonprofitrisk
.org/library/glossary.shtml.
Herman, Melanie Lockwood. “Insurance for Volunteer Programs.”
Chapter 12 of No Surprises: Harmonizing Risk and Reward in Volunteer
Management. 5th ed. Leesburg, VA: Nonprofit Risk Management
Center, 2009. www.nonprofitrisk.org/library/articles/insurance052004
.shtml.
Nonprofit Risk Management Center. “Frequently Asked Questions:
Insurance.” www.nonprofitrisk.org/advice/faqs/insurance2.shtml.
Nonprofit Risk Management Center. “Ten Tips for Buying Insurance.”
www.nonprofitrisk.org/library/articles/insurance01001995.shtml.
Nonprofit Risk Management Center. “Who Needs an Insurance
Broker?” www.nonprofitrisk.org/library/articles/insurance11132002
.shtml.

Selecting the Right Insurance Portfolio for Your Land Trust
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Check Your Progress
Before finishing this chapter, check to see if you are confident in
selecting the right kinds of insurance for your land trust. To make an
informed decision, you must be able to:
 Explain the role of insurance in a risk management program,
including the general purpose of commonly purchased coverages, such as the following:
 General liability and commercial general liability
 Directors and officers liability
 Employment practices liability
 Professional liability
 Non-owned automobile liability
 Property coverage
 Excess and umbrella liability
 Volunteer accident coverage
 Crime/fidelity coverage
 Workers compensation
 Title insurance
 Terrafirma: Conservation Defense Liability Insurance
 Complete an evaluation of your land trust’s insurance needs
and explain how to obtain needed coverage
 Explain how to save money on purchasing insurance
 Explain what amounts of coverage and deductible to obtain
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Action Plan
The desire to find simple answers to complex questions seeps into
the discussion in many board rooms. Instead of seeking the simple,
embrace your discomfort with uncertainty and engage the board in a
discussion of the crucial strategic risks facing your land trust. As a first
step in your risk management process, add some open-ended questions about strategy and risk taking to your board meeting agendas.
Contemplate questions for which there are no easy answers. Add a
risk question to every existing agenda item that asks: “What are the
negative risks associated with this report or decision?” “What are the
opportunities and costs?”
For the next board agenda, also consider including the questions
below. Invite the board to discuss them as a way to engage in a highlevel conversation about risk management in your land trust.

5

1. Risk taking: What big risks are worth embracing in the
coming year to advance our mission?
2. Risk landscape: What mission-related risks are emerging on
our horizon? What additional information do we need to
understand and act?
3. Lemons from lemonade: What seeds of opportunity exist in
the risks we fear the most? For example, the threat of funding
cutbacks could compel us to finally move ahead with a new
business model.
4. Progressive lens: Are we using our collective, progressive lenses
to reflect on our past, appreciate our present and anticipate
our future or are we only seeing risk through a single lens?
5. Risk oversight: Is this board contributing to a shared understanding of the organization’s top risks?
l85 Capacity and safety nets: Are we able to manage the downside
risk and are we confident we have the right insurance coverage?
7. Lessons learned: During the past year, what important lessons
did we learn from our crowning achievement and from our
biggest disappointment?
8. Risk resources: Have we made an appropriate commitment in
terms of personnel time and financial resources to understand
the risks we face and make adjustments as needed?

Savvy risk taking can be fruitful as it opens a world of unexpected
possibilities. Do not waste time talking about only the simple questions

Action Plan
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and decisions facing your land trust. Capitalize on the board’s time and
.&(.-95,ł.5)(5%35-.,.!#-85#45."53<5%5."5)**),./(#.35.)5
build the resilience your mission-driven nonprofit will need to conquer
tomorrow’s surprises. Then form a board committee to lead the organization in comprehensive risk evaluation and planning.
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Commonly Purchased Insurance Overview
There is no set formula for the amount of insurance coverage for a land trust or an actuarial
table for appropriate limits of liability and deductibles. Land trusts frequently purchase these
coverages:













General liability or commercial GL
Directors and officers (D&O) liability
Employment practices liability
Property coverage
Non-owned automobile liability
Volunteer accident coverage
Workers compensation




Fidelity or dishonesty coverage
Cyber
Title insurance
Terrafirma: Conservation Defense
Liability Insurance Service
Excess and umbrella liability
Professional liability

How various insurance coverages fit together
Similarities in Commercial General Liability and D&O Policies
Commercial General Liability
Directors & Officers Liability
Common liabilities like negligence
Wrongful management acts, mistakes and
misjudgments
Broad catch-all or basic liability coverage.
Broad coverage for wrongful management acts.
Covers everyone but not contractors
Covers everyone but not contractors
Key Differences between Commercial General Liability and D&O Policies
Commercial General Liability
Directors & Officers Liability
Covers bodily injury, property damage and
Always excludes bodily injury and property
personal and advertising injury.
damage.
Covers accidents only; usually from
Covers wrongful acts only; usually from
operations not management decisions.
governance or management decisions.
“occurrence” policy. The coverage trigger in “claims-made” policy. The coverage trigger is
is the date of the event, accident or
the date the claim was made against the insured
occurrence.
by the third party.
Standard policy wording.
Nonstandard policy wording.

1

Typical Coverage Sections in a Commercial General Liability (CGL) Policy
 Coverage A – General Liability - “Bodily Injury and Property Damage.”
 Coverage B – Personal and Advertising Injury Liability - Expands CGL coverage beyond
bodily injury and property damage, covering common liability exposures.
 Coverage C – Medical Expense - Covers accidents arising from the insured’s premises or
operations, regardless of the liability. Coverage C reimburses expenses for minor
injuries, reducing risk of a lawsuit. The standard limit is $5,000 per person.
Commercial General Liability Policy Limits
 General Aggregate Limit (Other than Products-Completed Operations) – the maximum
payable in the policy term for all claims other than Products Liability and Completed
Operations Liability
 Products Liability - Completed Operations Aggregate Limit – the maximum payable for
liability for products the organization manufactures or sells, or liability arising from
construction or repair work the organization has completed
 Personal and Advertising Injury Limit – the maximum payable for Coverage B under the
Commercial General Liability policy
 Each Occurrence Limit –the maximum payable for any one claim
 Fire Damage Limit – the maximum payable for fire damage to the portion of a landlord’s
building that the insured organization occupies
 Medical Expense Limit — the maximum payable for Coverage C
All the limits described above are in addition to defense costs available under the policy.

2

Insert ins policy
here

Insert ins policy
here

Coverage type
Premium
annual
Deductible
Claim limit
Policy
aggregate
Who covered
Who not
Other gaps
Any riders
Any
endorsements
Umbrella
Notice
requirement
Potential
overlaps
Risk Mitigation
available
Notes
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Insert ins policy
here

Insert ins policy
here

9/14/2018

Do You Have Insurance to Cover
your Risks?
Workshop A01 10:30 a.m. - Noon on October 12, 2018

#Rally2018

Faculty

• Meghan Mullee, Assistant Vice President,
Nonprofit & Corporate Risk, Alliant
Insurance Services, Inc. (VA)

• Pam Greene, Senior Vice President,
Peconic Land Trust (NY)

• Leslie Ratley-Beach, Conservation Defense
Director, Land Trust Alliance (VT)
2  #RALLY2018

LAND TRUST ALLIANCE

Who’s here?

3

1

9/14/2018

Insurance
Coverage
& Risk
Financing

•
•
•
•
•
•
•
•
•
•
•
•
•

General liability or commercial GL
Property coverage
Non‐owned automobile
Volunteer accident
Workers compensation
Fidelity or dishonesty
Directors and officers (D&O)
Employment practices liability
Cyber
Title insurance
Terrafirma: Conservation Defense
Liability Insurance Service
Excess and umbrella
Professional liability
4

Is Insurance Meeting Your Needs?
• Be familiar with the policies
• Have a senior staff or experienced board member
purchase your insurance

• Work closely with a good agent or broker
• Periodically bid with other agents and companies
• Evaluate insurance program annually with your
risk management plan
• Gaps
• Too much coverage or not enough
• Limits, deductibles and retentions
• Mitigation steps

5

Mitigation Strategies
• Conduct organization wide risk balancing
• Have an annual review of risk and response
• Have a board conversation about adequate
insurance

• Have sensible enforcement policy and procedures
• Build strong and wide public support
• Use great communication and listening

2

9/14/2018

•
•
•
•
•
•
•
•
•
•
•
•

Insurance
Coverage
& Risk
Financing

General liability or commercial GL
Property coverage
Non‐owned automobile
Workers compensation
Volunteer accident
Fidelity or dishonesty
Title insurance
Excess and umbrella
Directors and officers (D&O)
Employment practices liability
Cyber
Terrafirma: Conservation Defense
Liability Insurance Service
7

Who Sues?

• Protect yourself against outsiders:
•

CGL, D&O, Non‐Owned Auto, Terrafirma

• Protect yourself against insiders:
•

Workers Comp, Volunteer Accident, EPL, Fidelity

• Protect things you own:
•

Property, Title

General Liability
Coverage Basics
Note: General Liability is most often written as occurrence
based coverage.
 Responds to third party claims of bodily injury or
property damage.
 Pays defense costs (attorney fees) and damages your
organization becomes legally liable to pay.
WHO IS AN INSURED
WHO IS NOT AN INSURED

WHO TO INQUIRE ABOUT

The organization | Employees | Volunteers

Independent contractors
Landowners | Partners | Fiscal sponsorships
9
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General Liability
Claims Scenarios – What have you experienced? Questions?
• Unauthorized person
accesses your property
and breaks their leg. They
sue the land trust for
medical costs alleging the
organization did not
adequately warn
potential visitors of
dangerous conditions.
• Yes this is a GL claim due
to bodily injury.

• Volunteer takes down a
tree during a trail building
day. The tree damages a
fence and small building
on neighboring property.
• Yes this is a GL claim
because it is a claim by a
third party for property
damage.
10

Important Exclusions in GL & CGL
• Contractual liability
– No coverage for breach of contract claims
unless covered if no contract
– Can cover if the insured indemnifies a
contractual party for that party’s tort
liability
• Abuse and Molestation (watch out for
children’s programing)
• Pollution
• Liquor (many variations and potential
limitations)

11

General Liability
EVALUATING THE STRENGTH OF YOUR COVERAGE

Have ALL of your
conservation activities
been specifically
disclosed to the
insurance company?

• Prescribed Burns
• Hunting
• Volunteers Operating Chainsaws
• Canoe/Kayak Events
• Rock Climbing and Caving
• Conservation Easements

Are you being asked the right questions?
12
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“D&O” Coverage
Coverage Basics.

D&O is most often written as claims‐made coverage.

•
Directors &
Officers
Liability

•

Coverage for management
decisions your board makes or
fails to make.

Employment
Practices
Liability

Errors & omissions,
mismanagement of funds,
breach of fiduciary duty.

Coverage for defined wrongful
acts such as sexual harassment,
discrimination.
Coverage is not limited to
organizations with staff, also
applies to all‐volunteer NFPs.

13

Other Basic Coverages
Volunteer Accident
• “No‐fault”
coverage
• Gives your injured
volunteer a non‐
lawsuit option
• Excess to personal
health insurance
coverage

Auto

Workers Comp

Umbrella

• If you own
vehicles, separate
commercial auto
policy

• Recommended if
you have any
employees
regardless of state
rules

• Additional limit of
liability

• If your land trust
does not own
vehicles, “hired &
non‐owned auto
liability” is a must

• Independent
contractors should
carry their own
workers comp

• Sits above
“scheduled”
liability coverages
• General liability,
auto, employers
liability should ALL
be scheduled

14

Accident Insurance
• Provides medical reimbursement for
injuries to volunteers or participants in a
land trust’s activities
• Usually is excess coverage over the injured
person’s personal health insurance
• May dissuade an injured person from
bringing a legal claim against the land trust

15
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Workers’ Comp Coverage

• Provides coverage for employees and their
survivors for on-the-job injuries
• Is required by state law
• Each state’s law differs on when and how
much coverage is required
16

Total Office Loss
• Damage or loss to
property owned by land
trust
• Business disruption
may be separate
• Not all policies cover
everything

17

Crime and Fidelity Coverage
• Theft, forgery, embezzlement or computer
and other fraud
• Pays insureds for amount of loss less
deductible
• Provided frequently by same company
as D&O coverage
• Covers insider and outsider crimes
• Does not cover data theft
18

6
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Cyber
• Mitigation strategies on records and servers
• First Party Coverages – costs incurred by your
organization
• Third Party Coverages – damages incurred by
those outside your organization
• The Great Myths
– “We don’t need coverage because donations are
taken via PayPal”
– “We are too small to be a target”

Do we really need title insurance?
• YES!
• CE donated by a man later convicted for
running a $600 million Ponzi scheme
– Extinguished later by federal receiver
– Fought by land trust; title insurance
defended
• Two cases challenging validity of entire
conservation easement because of name
mistakes
20

– Conservation defense liability insurance
– Provides legal expense coverage
– Covers fee land and conservation easements
– Liability to public interests and regulators
– Not covered by other insurance
– Both defense and prosecution

– Owned by participating land trusts
– Available online at www.terrafirma.org
21

7
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Additional Coverages for Land Trusts
•
•
•
•

Unoccupied Aerial Vehicles
Pollution Endorsement or separate coverage
Contracts or activities outside of normal
Professional Liability

Risk Balancing Resources

Land Trust Alliance resources to help

Great Books
Download
Practical Pointers for
Land Trusts When Facing
a Lawsuit or Other Legal
Challenge of Any Size

Download
A Guide to Risk
Management for
Land Trusts

24
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How To Determine What You Need
Chapter 4 on insurance of the Guide
• Ask yourself the questions
– page 298
• Use the checklist
– page 299
• Ask about the services
– page 300
• Use the Coverage Matrix
– page 303 and 304

25

Free Risk Help
• Land Trust Alliance members get free Affiliate
membership.
• Nonprofit Risk Management Center: click on the
Center’s logo in the Conservation Defense
Clearinghouse.
• View FREE Affiliate Risk Tips.
• Get the FREE risk management eNews.
• Access FREE unlimited online recordings.
• Call for special free help for quick questions
(202) 785‐3981 or info@nonprofitrisk.org.

Online Simple
Legal Defense Reserve Calculator
http://tlc.lta.org/clearinghouse/calculator/start

9
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DISCUSSION
Minimize
Your
Risk
THANK YOU FOR YOUR DEDICATION
TO CONSERVATION PERMANENCE!

10

Frequently Asked Questions
Our state has strong Recreational Use Statutes. Why do we need insurance for our properties
owned in fee?
Each state has their own version of the Recreational Use Statutes -- laws intended to encourage
public enjoyment of open space by limiting the liability of landowners allowing access to their
property, provided the landowner is not charging a fee for access. In the event of an injury
occurrence on the property, the statutes provide excellent grounds for defense and may even
discourage some lawsuits. They cannot, however, prevent lawsuits entirely and a land trust may
need to engage the services of an attorney to mount a defense. Further, Recreational Use Statutes
do not provide unmitigated blanket immunity. There are circumstances in which the statutes would
not apply, for example, if the landowner was charging for access or was found grossly negligent.
General liability coverage will respond and defend the land trust in the event of this type of claim in
which a third party asserts that the land trust is legally liable for injuries sustained.

We do not own the land protected by the conservation easements we hold, so why do we
need to include the easements on our general liability coverage?
Conservation easement agreements typically contain provisions such that the easement holder is
responsible for physically monitoring the property on a predetermined schedule. While the
landowner certainly shoulders most of the liability load in the event of a bodily injury occurrence on
the property, the land trust could be held partially responsible, as well. Consider a scenario where
the injured party claims there was an obvious hazard on the property. It is possible for the injured
party to sue the landowner as well as the land trust, claiming that had the land trust properly
monitored the property per the terms required by the easement agreement, the hazard would have
been discovered and remedied prior to the injury occurrence.

Why do we need a D&O policy if our board members are already insured on our general
liability policy?
Your organization and its board of directors, executives, employees, club members and volunteers
should be included as insureds on both your General Liability coverage and Directors & Officers
(D&O) coverage, and it is important to understand that these policies offer very different types of
protection. General liability responds to allegations of bodily injury or property damage while a D&O
policy defends against allegations of mismanagement including misappropriation of funds, errors or
omissions in management decisions, neglect, breach of fiduciary duty, etc. The Conserve-A-Nation
D&O policy also includes a separate coverage section designed to respond to allegations of sexual
harassment, discrimination and other similar claims. Further, without a D&O policy in place, your
board members can be held personally liable for certain decisions they make or actions they take
as fiduciaries of your organization and it is unlikely that their personal liability or personal umbrella
policy will protect against this type of claim.

Alliant Insurance Services, Inc.
1301 Dove Street, Suite 200 | Newport Beach, CA 92660 | www.alliant.com

Why do we need Employment Practices Liability if we don’t have employees?
Despite its name, Employment Practices Liability is not strictly limited to traditional or standard
employment relationships. The coverage responds to allegations of sexual harassment,
discrimination, retaliation and wrongful termination. While these allegations could certainly come
from a land trust employee, they could also come from a volunteer, an important donor, a member
of the public, an event attendee, or even a member of a partner nonprofit.

Are our volunteers covered by our insurance?
When thinking about whether your volunteers are covered by your insurance, there are two things
to consider: (1) what happens if a volunteer causes injury or property damage to a third party, and
(2) what happens if a volunteer sustains injury while volunteering?
Your volunteers should be included as insureds on the land trust’s General Liability coverage. As
an insured on the general liability, both the volunteer and the land trust would be afforded defense
under the policy and the policy would pay damages in the event the volunteer causes and is legally
liable for bodily injury or property damage to a third party. Conversely, if your volunteer sustains
injury while volunteering, it is advisable to have a Volunteer Accident policy in place. This policy
provides medical expense, accidental death benefits and optional disability coverage to injured
volunteers or their families. Unlike in a general liability claim, the injured party is not required to
prove the land trust is legally liable in order to have a claim paid. Coverage is excess to the
volunteer’s personal health insurance, but would drop down and pay out of pocket expenses.

Are we covered by the government agency or other nonprofit we partner with?
It is extremely unlikely that any organization would enjoy full coverage on another entity’s policy
without being a subsidiary of, or otherwise legally affiliated with, that entity. A land trust may enjoy
limited protection under another organization’s insurance coverage in the form of “additional insured”
status, b u t the scope of such coverage is narrow and would only respond under certain
circumstances and would not respond and defend the land trust independently of the other
organization’s involvement in the circumstances surrounding a claim scenario.

Meghan A. Mullee
Assistant Vice President
Alliant Insurance Services
703 547 6292
mmullee@alliant.com

John R. Muha, II
Executive Vice President
Alliant Insurance Services
703 397 0977
jmuha@alliant.com

Alliant Insurance Services, Inc.
1301 Dove Street, Suite 200 | Newport Beach, CA 92660 | www.alliant.com

Practical Pointers Series
ASSESSING INSURANCE NEEDS FOR LAND TRUSTS
None of us knows exactly what tomorrow will bring. From experience, most of us — including
most managers of nonprofit organizations — expect that tomorrow will be much like today.
However, events that we cannot now fully foresee may, occasionally and with little warning,
make a nonprofit’s tomorrow much different — much worse or much better — than it is today.
Unpredictable events involving each of the four fundamental values of a land trust — its people,
its property, its income, and, perhaps most importantly, its reputation — may bring near disaster
or good fortune, depending on whether the threats or the opportunities outweigh the other.
These events happen unexpectedly and arise from risk — that is, from a measure of the
possibility that the future may be surprisingly different from what we expect. To fulfill its public
service mission, land trust boards, employees and volunteers must manage these risks effectively
by countering the threats of loss and leveraging the opportunities for gain. A correctly tailored
insurance portfolio is effective way to help manage risk.
George Moore, president of Lyme Land Conservation Trust (CT), realized the importance of an
insurance portfolio when a dispute over its very first easement brought the 44-year-old land trust
to court for the first time. The land trust practices good stewardship of its 95 properties —
including 64 easements and 400 acres of linked trails — and has the support of the community it
serves. About half of the town’s 1,000 households are land trust members. With no full-time
staff, the organization’s 15 directors and about 40 additional volunteers do the work.
The organization tried engaging the new owners of a sensitive waterfront property to explain the
conservation easement they held on the property—as they had two previous owners. The owners
repeatedly rebuffed the land trust and continued to violate the easement, so the land trust finally
filed suit. Concerned that the community might lose faith in the land trust, George reached out
and explained its fiduciary responsibility to uphold conserved land in perpetuity. That’s when the
landowner sued him personally. Luckily, the land trust had Directors and Officers insurance to
cover the personal lawsuit. The case continues and costs are mounting, with no end in site.
Last year, Lyme Land Conservation Trust joined the Alliance’s Conservation Defense Insurance
Program. Once launched, the new insurance service will help land trusts afford legal costs and
collectively defend conservation everywhere. ―Because of our experience, we are more acutely
aware of the need for this program than most land trusts might be,‖ says George. ―We believe
this isn’t unique to us and it won’t be going away.‖
You too can be as prepared as Lyme Land Conservation Trust:
1. General Liability Insurance. Most experts recommend a minimum of $1 million in
general liability, although $2 million or more may be better for most groups, depending

2.

3.

4.
5.

on your exposure. Find a local insurance agent to advise you on the prevailing
conditions in your area. Even in rural areas you can be influenced by urban prices.
Directors & Officers Insurance. Experts are adamant that every nonprofit, regardless
of size or location, must have directors & officers coverage. Land trust boards make
judgment calls all the time and their liability is commonly not covered by general
liability insurance.
Volunteer Coverage and the 1997 Federal Volunteer Protection Act. Know your
rights! If your volunteers are acting in accordance with an established policy, they may
be protected by statute, but a volunteer insurance rider is still important. Read about the
Act in The Learning Center.
Title Insurance. Get title insurance for both fee owned land and conservation
easements.
Terrafirma RRG LLC. Consider joining this conservation defense insurance
program offered through the Land Trust Alliance:
http://www.landtrustalliance.org/conservation/conservation-defense/conservation-defenseinsurance

6. Risk Management Consultant. Get an insurance coverage evaluation from the NonProfit Risk Management Center. Ask for Melanie Herman.
http://www.nonprofitrisk.org/consulting/insurance-reviews.shtml.

RESOURCES
Conserv-A-Nation®: Approximately 500 Land Trust Alliance members are covered under
the Conserve-A-Nation® Insurance Program. Coverage includes a basic program – general
liability, non-owned and hired auto liability, and property. Offered by Alliant Insurance
Services, Inc., the Conserve-A-Nation® Program is suited to land trusts and is available at
competitive prices to Land Trust Alliance members.
http://www.alliantinsurance.com/services/specialty/MoreIndustries/nonprofit/conserveanation/defaul
t.aspx

Alliance of Nonprofits for Insurance, Risk Retention Group (ANI): ANI is a 501(c)(3)
nonprofit serving over 3,000 501(c)(3) nonprofits in 24 states and D.C. by providing stable,
fair prices for their liability insurance needs. https://www.ani-rrg.org/index.cfm
First Nonprofit Insurance Company: FNIC provides property and liability insurance
coverage exclusively for charitable nonprofits. http://www.firstnonprofit.com/
Philadelphia Insurance Companies: Non-Profit Package Insurance program is designed
specifically for 501(c)(3) organizations. http://www.phly.com/products/NonProfit.aspx
Recordkeeping & Document Management is Key!: A successful non-profit is a well
managed organization. Learn how to organize here: Recordkeeping 101
DISCLAIMER
The Land Trust Alliance designed this material to provide accurate, authoritative information in
regard to the subject matter covered with the understanding that the Land Trust Alliance is not
engaged in rendering legal, accounting, or other professional counsel. If a land trust or
individual requires legal advice or other expert assistance, they should seek the services of
competent professionals. The Land Trust Alliance is solely responsible for the content of this
series.
Last revised July12, 2011
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Evaluating Your Land Trust’s Insurance Needs and Obtaining
Proper Coverage
It is well worth the time required to evaluate an organization’s insurance needs before purchasing
coverage. The beginning of the chapter provides insight on key factors in this process, as well as the need
to determine the goals of an insurance program at the outset. Examining the factors and establishing goals
are important precursors to obtaining appropriate coverage.
The following checklists provide additional tips and suggestions for purchasing coverage and working
with an insurance intermediary.
What to Do When Purchasing Insurance

 Find a competent insurance professional (broker or agent) whom you trust to advise you on insurance
matters and act as your advocate in the insurance marketplace

 Do ask your insurance agent or broker to disclose how they are compensated and also the amount of
compensation he or she receives for work on your behalf
Take the time to read your insurance policies
Investigate the financial stability of your insurers
Ask your broker or agent to respond in writing to your questions
Consider seeking multiple bids for your insurance coverage at least every four to five years
Give thoughtful consideration to how much risk your land trust can afford to retain
Provide your board of directors with a copy of the actual policy wording for the land trust’s directors’
and officers’ liability policy
 Provide a periodic briefing on your insurance program to the land trust’s board of directors








What Not to Do When Purchasing Insurance

 Delegate responsibility for your insurance program to a junior staff member or new volunteer
 Simply renew your coverages each year without considering whether your coverage needs have





changed
Wait until the last minute to submit completed applications
Be evasive about your operations and exposures on your application
By shy about asking questions concerning your coverage or the process
Regard your insurance coverage as the equivalent to a risk management program

Tips for Working with Your Insurance Professional
 Provide prompt, clear, concise answers to questions
 Expect your quote in a timely manner
 Ask questions and expect understandable answers
 Give your broker at least 30 days notice if possible regarding any and all policy changes
 Get important answers in writing
 Don’t withhold information from your broker
 Report claims to your broker immediately and be prepared to give detailed information regarding the
claim

Insurance Professional Services/Responsibilities
The following list indicates some of the services an insurance professional might provide to a nonprofit
client. The leaders of your land trust must decide which services it requires or views as desirable.

 Provide complete and accurate information to insurance carrier on behalf of the insured, including














signed applications and updated information at renewal.
Remit down payments and balance payments to insurance carrier in a timely fashion.
Arrange financing if requested by insured member.
Help insured with compliance with safety recommendations.
Complete Certificates of Insurance and request Additional Insured endorsements as required by
funding sources, landlords, and so forth.
Review all contracts for the insured in respect to insurance requirements. Forward unusual contractual
obligations to insurance carrier for review and comment.
Be available to answer questions regarding the insurance contract.
Report claims and coordinate claim adjusting with insurance carrier.
Be available to participate in the land trust’s risk management committee, if requested.
Be available to attend at least one of the land trust’s board meetings per year, if requested.
Present an appropriate insurance package to the land trust for its review and decision.
Serve as a source of information for his or her clients in regards to insurance questions.
Maintain a complete insurance file for the insured nonprofit. As the insured, you should keep a copy
as well
Maintain continuing education and proper licensing status at all times

How to Save Money on Purchasing Insurance
1. Exercise caution in claims reporting. Your land trust’s premiums will increase and you will
ultimately find it harder to obtain coverage if you have more claims or larger claims than similar
organizations. Therefore, it pays to try to limit your claims and manage any claims you do file with
care. Make certain you understand the process and requirements for claims reporting. The failure to
report a claim or potential claim can put coverage in jeopardy. Speak with your agent or broker about
whether an incident should be reported to one or more carriers. On one hand, reporting incidents
ensures that you don’t violate the requirement for timely claims reporting. On the other hand,
reporting too many incidents that never evolve into claims for damages could be interpreted as a red
flag by your carriers and lead to a nonrenewal of coverage when the policy expires. Be sure you
understand the consequences for reporting or failing to report potential claims.
2. Make a positive impression. Complete all applications in full. Ask your agent or broker for assistance,
as needed. Be prepared to explain any discrepancies between your land trust website and information
included on your applications for coverage. Answer follow-up questions from underwriters as
promptly and completely as possible. If applicable, request the opportunity to review your claims
history reports before submitting renewal applications. Finally, provide detailed information on loss
control initiatives and risk management if your land trust has filed a claim during the five-year period
prior to policy renewal. Be knowledgeable about your risks and management plan.

Know what amounts of coverage and deductible to obtain
It is essential to assess your organizational risks and get the proper insurance coverage. Selecting limits
and deductibles begins with determining the risk appetite and tolerance of the organization. Each type of
insurance has certain coverage amounts that affect your organization. Remember that if you do not have
enough coverage then you will pay the balance of a loss out of the organizational operating funds or you
will have to fundraise or (worse) be forced to sell unrestricted assets. The amount of coverage you require
under general liability insurance depends on many factors. The most important factors that determine the
amount of coverage you need to carry are:








Risk associated with your organization. The higher the perceived risk, higher the coverage
required to meet it.
The type of work your organization does. If you have many volunteers, open your land to school
groups, have many special events, and use lots of equipment for land management, then your
organization may be exposed to more risk and require more and more varied coverage.
The state in which your organization is located. Does the state in which you operate shows a
history of awarding high damage amounts to complainants? If the answer is “yes,” then it makes
sense for you to carry higher coverage limits. You might also look at current trends of awards in
each of the insurance areas you are purchasing. Are most of the awards around a $1 million?
Much more? Less? In current dollars, $1 million does not often cover both the legal and expert
expenses and any damages award.
The value of your property. For property, obtain a professional appraisal of any buildings,
equipment and other inventory, then determine the replacement value to arrive at the needed
coverage and remember the deductible as you will need that in cash. You should assess this
information annually. Be sure to consider your intangibles as well such as software for
computers, the data in the computers such as your donor database.

Deductibles are typically used to deter large number of trivial claims that an organization can be
reasonably expected to bear the cost of. This is also often called the self-insured retention or retained
risk. By restricting its coverage to events that are significant enough to incur large costs, the insurance
firm expects to pay out slightly smaller amounts much less frequently, incurring much higher savings.
Determining the right deductible for your organization requires a clear assessment of the likelihood of the
occurrence of a loss plus the magnitude of the loss. Depending on the reason for the insurance, you will
not want to pay more in the deductible than the property is worth, which is another reason to revisit
coverage annually as you depreciate the value of equipment and vehicles.
Ask for help
You have a FREE affiliate membership with the Nonprofit Risk Management Center just for Alliance
members. The free and discounted risk and insurance resources available to you are amazing. Take
advantage of this Alliance member benefit funded just for you! Log on FREE to the Nonprofit Risk
Management Center as affiliates of the Land Trust Alliance. See directions »
Leslie Ratley-Beach
Conservation Defense Director
Land Trust Alliance
44 Deerfield Drive
Montpelier, VT 05602
802-262-6051
lrbeach@lta.org
www.lta.org

Lorri Barrett
Conservation Defense Coordinator
Land Trust Alliance
1660 L Street NW #1100
Washington, DC 20036
202-800-2219
lbarrett@lta.org

DISCLAIMER
The Land Trust Alliance designed this material to provide accurate, authoritative information in regard to
the subject matter covered with the understanding that the Land Trust Alliance is not engaged in
rendering legal, accounting, or other professional counsel. If a land trust or individual requires legal
advice or other expert assistance, they should seek the services of competent professionals. The Land
Trust Alliance is solely responsible for the content of this series.
Last revised April 4, 2014

Five Eye Openers About Nonprofit Insurance
General Liability:
Miller Friel PLLC Insurance Recovery Blog
General liability insurance covers a variety of nuisance claims, such as slip and fall cases, and
even insurance professionals these days generally don’t get that excited about GL
insurance. They should wake up and get excited.
1. GL covers a lot more than you might think such as:
a. copyright claims;
b. IP claims;
c. business torts;
d. unfair business practices claims; and
e. many other kinds of business to business claims
2. “Notice” is not as easy as you might think. Providing proper notice is one of the most
important things a policyholder can do. If done properly, it can result in coverage. If done
improperly, it can lead to an unnecessary denial of coverage.
3. Select your own counsel. If permitted under the policy or the law of your state, it is best to
have counsel that knows you, your area and your judges and courts.
4. Insurance companies need to manage costs and avoid excessive charges, but you also want
to have qualified counsel and that may necessitate additional fees. So don’t assume anything; it
is a process of negotiation.
5. Settle only if it really makes sense. Sometimes you must push on to trial to get what is right.
Directors & Officers:
Elizabeth Leontieff Steelbridge Insurance Services
Nonprofit organizations need several types of insurance coverage to protect themselves, their
interests, and their volunteers and employees from lawsuits. Some examples include general
liability insurance, workers compensation insurance, property insurance, and directors and
officers (D&O), and other coverage for specific activites also may be prudent such as special
events, non-owned auto and volunteer medical. D&O insurance provides management liability
coverage, not general liability coverage, and vise versa, so you really need to have and
understand both.
Understanding D&O for Nonprofits
This type of coverage offers protection to board members and nonprofit leaders in the event
of wrongful acts lawsuits. The following are reasons why nonprofits need D&O insurance:
1. Lawsuits can hold anyone who helps manage a nonprofit liable for errors or omissions
committed while operating the organization. Directors, employees, and even volunteers can
find themselves at the center of such lawsuits.
2. People sue directors and officers for a wide range of issues including failure to achieve the
nonprofit’s mission, misuse of donor-restricted funds, improper conduct of volunteers or
employees, and more. These lawsuits can decimate a nonprofit without proper insurance.

3. Fees and damages related to D&O claims can exceed the net worth of the nonprofit,
inhibiting its ability to compensate directors and officers for their losses.
4. People are more likely to file D&O-related lawsuits against nonprofits than they are forprofit companies. In the past decade, 63% of nonprofits reported a D&O claim compared to
27% of private companies.
5. The Volunteer Protection Act doesn’t provide full coverage for directors and officers. Two
exclusions include no compensation for legal fees and no coverage for lawsuits related to
damages caused by gross negligence.
Nonprofits are not any more immune to lawsuits than their for-profit counterparts. And
nonprofits often have fewer resources and funds, making it that much harder to weather a
significant lawsuit. By investing in a quality D&O insurance policy, nonprofits have access to
coverage for defense costs and settlements in management liability settings.
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