E11. Understanding the Appraisal: Valuing
Conservation Easements
Saturday, October 28 | 1:30 p.m. - 3 p.m.

Mile High Ballroom 4B
Session Faculty:
Vicki Adams

Rally 2017: The National Land Conservation Conference
Denver, CO

Appraising Conservation Easements

CONTEXT & FRAMEWORK FOR
CONSERVATION EASEMENT APPRAISALS

APPRAISING
CONSERVATION EASEMENTS

Vicki Adams
Terra Valuations, LLC
Edmonds, Washington

Market Value
Appraisal of Real Estate:

Appraisal

“The most probable price, as a specified date,
in cash, or in terms equivalent to cash, for
which the specified property rights should sell
after reasonable exposure in a competitive
market under all conditions requisite to a fair
sale, with the buyer and seller each acting
prudently knowledgeably, and for self-interest,
and assuming the price is not affected by
undue stimulus.”

The act or process of developing
an opinion of value
The Dictionary of Real Estate, 4th Edition, (Chicago: The Appraisal Institute, 2002), 15,16.
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Real Estate Appraisers

Market Value
Treasury Regulations §25.2512-1:

•

State Licensure

“The price at which the property would change hands between
a willing buyer and a willing seller, neither being under any
compulsion to buy or sell and both having reasonable
knowledge of the relevant facts.”

State specific accreditation program established to ensure individuals
meet and maintain a minimum set of competence and conduct
standards.

 Who can legally appraise what type of property?
1. Certified General Real Estate Appraiser
Eligible to appraise all types of property

Uniform Appraisal Standards for Federal Land Acquisitions:

•

“Market value is the amount in cash, or in terms reasonably
equivalent to cash, for which in all probability the property
would have sold on the effective date of value, after
reasonable exposure time on the open competitive market,
from a willing and reasonably knowledgeable seller to a willing
and reasonably knowledgeable buyer, with neither compelled
to buy or sell, giving due consideration to all available
economic uses of the property.”

2. Certified Residential Real Estate Appraiser
Eligible to appraise all types of residential property and nonresidential
property with a value less than $250,000
3. Licensed Real Estate Appraiser
Eligible to appraise noncomplex residential properties with a value less
than one million and nonresidential property with a value less than
$250,000

Real Estate Appraisers

Real Estate Appraisers

IRS “Qualified Appraiser” [170(f)(11)(ii]
An individual who:

Professional Designations Affiliations

•

Appraisal Institute [AI]
 MAI
 SRPA
 SRA

•
•
•

American Society of Farm Managers and Rural Appraisers
[ASFMRA]
 ARA

holds himself or herself out to the public as an appraiser or performs
appraisals on a regular basis
is qualified to make appraisals of the type of property being valued
(demonstrates verifiable education and experience)
is not related to the donor or donee, not employed by such persons,
and who does not perform the majority of his/her appraisals for such
persons
understands that intentionally false overstatement of property may
subject them to penalty

Pension Protection Act of 2006
• has earned an appraisal designation from a recognized professional
appraisal organization or has otherwise met minimum education
requirements
• has not been prohibited from practicing before the IRS during the prior
three years

American Society of Appraisers [ASA]
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Appraisal Standards

Appraisal Report
The written or oral communication of an appraisal; the document
transmitted to the client upon completion
of an appraisal assignment.

UNIFORM STANDARDS
OF PROFESSIONAL
APPRAISAL PRACTICE
“USPAP”

Reporting Options (USPAP):

• “Appraisal Report”
• Restricted Use Report
• Oral / Testimony

• Industry standard for most
real estate appraisals.
• Ethics and conduct
• Not a “how to” manual
• Advisory Opinions

The depth of discussion is specific to the needs of the client and for the
stated intended use of the report.
For IRS & Most Land Trust Use: the report should present relatively
complete discussions of the data, reasoning and analyses that were
used to develop the appraiser’s opinion of value.

Appraisal Standards

Appraisal Standards

UNIFORM STANDARDS FOR
FEDERAL LAND ACQUISITIONS
(UASFLA)

Internal Revenue
CodeRegulations
Federal
Treasury

Section 170 (h): statutory foundation for conservation
easement donations
Internal Revenue Code
Section 1.170 A‐14: addresses the application of methods

Section 170 (h): statutory foundation for conservation
easement donations
Pension Protection Act (Public L. No. 109‐280, 120 Stat.780, August
Section
2006) 1.170 A‐14: addresses the application of methods

the “Yellow Book”

Sections 1213 and 1219 reform laws relating to “qualified
Pension
Protection
Act (Public L. No. 109‐280, 120 Stat.780, August
conservation
contributions”
2006)

New Edition issued in 2016

Sections 1213 and 1219 reform laws relating to “qualified

conservation
26 CFR
Part 1 –contributions”
Proposed Regulations (August 2008) :
Substantiation and Reporting Requirements for Cash and
Noncash
Deductions
26 CFR
Part 1Charitable
– ProposedContribution
Regulations (August
2008) : Substantiation
and Reporting Requirements for Cash and Noncash Charitable
Contribution Deductions
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Appraisal Standards

Appraisal Standards
Supplemental Standards, Guidelines or Requirements

Which standards apply?
• Purpose & Use of the Appraisal
• Intended Users
• Requirements of funding sources
• Litigation

Dictated by Funding Source and/or Sponsoring Agency

• Bonneville Power
Administration

• State Department of
Transportation

• Farmland & Ranchland
Protection Program (NRCS)

• State Department of
Natural Resources

• U.S. Department of Interior

• County and/or State Parks,
Wildlife & Recreation
Departments

• U.S. Navy

When the appraisal needs to serve more than one
intended use
• Bargain & Sale transactions
• Multiple funding sources

Appraisal Standards

Appraisal Standards

Internal Revenue Code “Qualified” Appraisal

“Yellow Book” Rules

To be qualified, the appraisal must:

•
•
•
•
•

The larger parcel
The unit rule (summation of component parts)
Non‐economic highest & best use
Use of conservation sales
Reporting guidelines

 Have an effective date of value no earlier than 60 days
prior to the date of contribution;
 Include certain information regarding the property,
restrictions of the easement, appraiser’s qualifications and
methods of determining value;
 Not involve a prohibited appraisal fee (contingency or fee based

on % of value);

 Is prepared by a qualified appraiser in accordance with
generally accepted appraisal standards
Subsequent regulations clarify as “the substance and principles of the
Uniform Standards of Professional Appraisal Practice
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Appraisal Conditions

APPRAISAL PROCESS &
METHODOLOGIES
•
•
•
•
•
•

What is the problem to be solved?
Who is the Client, Intended Use & Intended Users
What type of value?
Extraordinary Assumptions
Hypothetical Conditions
What is the “subject property?”
– Bundle of rights
– Physical boundaries

These conditions dictate the scope of the assignment

Appraisal Conditions

Appraisal Conditions

An Extraordinary Assumption is something we do
not know for certain but is presumed to be true.

What is the appraisal problem?
Fee simple interest?
Partial fee acquisition of a larger tract?
Partial acquisition of less than fee simple?

• The adjacent owner will grant legal access

– conservation easement

• The pending application for rezone will be approved

Allocations for timber or water rights or to
separate ownership interests?
Are there reservations?
–
–
–
–

• The recorded easement will have same restrictions &
conditions as the draft relied upon in the appraisal

life estate
temporary rights to remove timber or gravel
access easement
tidelands

 there must be a reasonable basis for extraordinary assumptions
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Appraisal Conditions

Appraisal Conditions

A Hypothetical Condition is something that is known
not to be true but is assumed for the purpose of
discussion, analysis, or formulation of opinions

What is the “subject property”?
“Yellow Book” Larger Parcel:
 Defined by contiguity, unity of ownership & integrated use
 The larger parcel may be all of one parcel, part of a parcel or
several parcels
 There can be multiple larger parcels
 Larger parcel analysis required for all UASFLA appraisals
 Determines whether “Before & After” method is appropriate

• legal access for all purposes
• Property is appraised as if it was vacant
• Property is appraised as if not contaminated
• In the “After-Easement” value premise, it is a hypothetical
condition that the use of the property is restricted
there must be a reasonable justification for hypothetical conditions

What is the “larger parcel”?

What is the “larger
parcel”?
Forest land
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Appraisal Conditions
Implications of the Larger Parcel

What is the larger parcel?

Appraisal Conditions

IRC: contiguous property owned by family members

What is the “subject property”?
IRC Rules:
• Contiguity Rule: Appraise all contiguous property
owned by the donor and donor’s family members
• Enhancement Rule: Consider all proximate
property owned by the donor or a related party that
may be enhanced by the easement
Family Members & Related Parties:
• Immediate family (parents, grandparents, children & siblings)
• Corporations, partnerships, trusts in which donor holds more
than 50% interest
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Appraisal Conditions
What is the “subject property”?

Highest and Best Use

IRC: Proximate property subject to enhancements

“The reasonably probable and legal use of vacant land or
an improved property, which is physically possible,
appropriately supported, financially feasible, and that
results in the highest value.”
Four Criteria for Highest and Best Use:
 legally permissible
 physically possible
 financially feasible
 maximally productive

The Appraisal of Real Estate, 12th Edition (Chicago: Appraisal Institute, 2001), 305.

Highest and Best Use
• Is the foundation for the value of a property
• Establishes the framework for valuation and parameters for
comparable sales
• Every property has a highest and best use
• Not necessarily current or intended use
• Must reflect realistic land use potentials
• In CE appraisals, HBU is determined before & after the
easement
• Divergence in value opinions often may be attributable to HBU
• Many IRS challenges focus on HBU
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Highest & Best Use

Highest & Best Use

Density & Value

Density Considerations for a Development Property

•
•
•
•
•

Is it physically feasible?
Density in non-developable areas
Is there demonstrable demand?
What are development costs?
Does maximum density = maximum value?

Approaches to Value

Approaches to Market Value

INCOME APPROACH

COST APPROACH
Value is indicated by estimating the current cost to
construct a reproduction of, or replacement for, the
existing structure(s), deducting accrued depreciation and
adding the value of the land in addition to a factor
attributable to entrepreneurial profit.

Values the property through the process of capitalizing
the estimated net income stream derived from a given
use or operation. This approach is based on the premise
that real estate should earn enough to pay for the
improvements over their remaining economic life and
provide a return on the investment in the land.
 Typically used for improved properties, though vacant
land can provide revenue from leasing for agricultural
production, hunting, mining, timber harvests, etc.

 Typically used for improved properties, but is analogous to

resource replacement schemes for natural resource lands,
such as wetlands enhancement or creation, reforestation,
and croplands

 The Subdivision Method is a derivation of the Income
Approach
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Approaches to Value

Approaches to Value
Sales Comparison Approach

SALES COMPARISON (MARKET) APPROACH

What is a comparable sale?

Relies on sales of similar types of property and accounts for
differences through the process of qualitative or quantitative
adjustments. This approach is based on the theory of
substitution, such that a person would not pay more for [or
receive less than] a substitute property with similar utility and
desirability.

Geographic considerations
Property characteristics
Temporal considerations
Transaction circumstances

 Most commonly used approach for non‐income producing
properties
 Always required and preferred method in UASFLA

How does the appraiser account for the differences?

Approaches to Market Value

Approaches to Value

Sample Subdivision Analysis

Adjustments in Sales Comparison Approach
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Approaches to Market Value

CONSERVATION
EASEMENTS

Reconciliation of Valuation Approaches

price/acre

$1,328,000

price/du

$1,280,000

average =$1.24 mil

development

$1,110,000

Conservation Easements

Primary Contexts for
Conservation Easement Appraisals

Direct Comparison Method
Value of Easement is based on a comparison of other easement
sales on similar properties with similar restrictions.

 Donation of an easement by a landowner /taxpayer

 preferred by the Treasury Regs when adequate market
data exists

 Sale of an easement to a Land Trust or Public
Agency

 more direct to fundamental question of what specified
bundle of rights is worth
 reflects perspective of easement recipient

 Bargain & Sale: combination of sale and donation

 problematic in practice
 may not account for enhancements & severance
damages to remainder property
 is not a valid approach for federal acquisitions
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Conservation Easements

Conservation Easements

Before & After Method
“the fair market value of a perpetual conservation restriction is
equal to the difference between the fair market value of the
property it encumbers before the granting of the restriction and
the fair market value of the encumbered property after the
granting of the restriction”

Before Value Premise:
• Determine larger parcel / family-owned
contiguous tract
• Determine highest & best use
• Utilize all appropriate value methods
• Reconcile value

Three Step Process:
1) Determine market value of whole property without easement
restrictions (“before”)
2) Determine market value of whole property with easement
restrictions (“after”)
3) Subtract the “after” value from the “before” value to arrive at
value of easement
-Must account for any offsetting benefits or severance
damages to larger parcel or contiguous ownership.

Conservation Easements

Conservation Easements

Rights Retained & Rights Relinquished
in Conservation Easements

After Value Premise:
 Partition (subdivide)

 Livestock grazing

 Specific land uses

 Timber harvest

What property rights are retained & relinquished?

 Hunting & fishing

 Mining

What is the larger parcel?

 Construction of buildings

Is there a change in highest and best use?

 Crop production

 Public Use and/or
access

What approaches to value are relevant or appropriate?

 Water rights

Is there a physical change to the property?


Boundary change, removal of river front
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Conservation Easements

Conservation Easements
Elements of Comparison – Encumbered Property Sales

Estimating the Value of Encumbered Property:
Sales reflective of encumbered HBU

Requires knowledge of the details of the easements affecting
each of the sales considered and their affect on value & reflect
appropriate units of comparison. Elements of comparison and
analysis include:

Sales encumbered by similar easements
Sales constrained in similar way by different forces
– restrictive zoning
– physical constraints to development
– Access limitations

• remaining subdivision, division, or parceling potential;
• the number of houses and/or structures that can be built
• limitations on size, height, location and/or occupancy of buildings

Reduced density in a development analysis

• restrictions on use of the land

Encumbered value ratios

• Other retained rights (ex: water rights)

Conservation Easements

Conservation Easements

Encumbered Value Ratio Distribution
Encumbered Property Sale Example:
30 acre riverfront property in an area with five acre minimum lot size zoning
Property was purchased in January 1999 for $650,000
Conservation easement was granted in 2002 which reserved two home sites
Property was sold subject to the CE in July 2004 for $299,000
Ratio of encumbered to unencumbered value without appreciation =
$299,000 / $650,000 = 46% (CE = 54%)
Land values have been appreciating at an annual average of 8%
Indicated unencumbered value as of 2004 = $992,500
Ratio of encumbered to unencumbered value with appreciation =
$299,000 / $992,500 = 30% (CE = 70%)

Case
Study

Reduction in
Density Units

%
Reduction

Easement
Diminution

A

9 to 2

-78%

60%

B

6 to 2

-67%

55%

C

7 to 1

-86%

62%

D

6 to 1

-83%

48%

E

3 to 1

-67%

30%

8 to 2

-75%

??

Subject
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Conservation Easements

Conservation Easements

Raw Density Unit Analysis

Before & After Subdivision Method
Alternative Conclusions

Before CE: 18 density units @ $ 50,000/DU = $900,000
After CE:
4 density units @ $110,000/DU = $440,000
CE =
$460,000

DCF COMPARISON

Before:
$1,378,091
After:
$1,046,391
Easement: $ 331,700
COMPARISON of NET RETAIL VALUE- WRONG

Before:
$1,378,091 30 lots $45,936/lot
After:
$ 558,075 16 lots $45,936/lot
Easement: $ 820,016
COMPARISON of GROSS RETAIL VALUE – VERY WRONG!

Before:
$3,063,000 30 lots $102,100/lot
After:
$1,633,600 16 lots $102,100/lot
Easement: $1,429,400

Working with the Appraiser

WORKING WITH THE
APPRAISER

USPAP Competency Rule
Prior to accepting an assignment or entering into an agreement to
perform any assignment, an appraiser must properly identify the
problem to be addressed and have the knowledge and experience to
complete the assignment competently; or alternatively, must:
1) disclose the lack of knowledge and/or experience to the client
before accepting the assignment;
1) take all steps necessary or appropriate to complete the assignment
competently; and
1) describe the lack of knowledge and/or experience and the steps
taken to complete the assignment competently in the report.
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Working with the Appraiser

Working with the Appraiser
Appraisal Instructions

How do you find a qualified appraiser?
1. Appropriate state licensure
2. Professional designations
3. Education (relevant appraisal courses)
4. Experience and track record with Treasury Regs,
UASFLA
5. Recommendations by other Land Trusts
6. Familiarity with property type
7. Familiarity with market area
8. Ask questions / Expect the appraiser to ask
questions

• Description of the property & identification of contiguous
and/or proximate ownerships
• Client & contact persons
• Appraisal purpose & intended users
•
•
•
•
•

Property rights being appraised
Extraordinary Assumptions and Hypothetical Conditions
Specific agency instructions
Process for appraisal review
Confidentiality issues

Working with the Appraiser

Working with the Appraiser
Communication

Why are instructions important?
• Communication between the appraiser and the
agency/organization
• Communication between the appraiser and the
land owner
• Importance of status meetings
• The iterative process of conservation easements
• Changes in conditions & assumptions
• Use of other experts & consultants
• Timing: Bargain & Sales, preliminary results

• Scope and budget
• Competency can be evaluated
• Ensure appraisal will meet Land Trust and/or
agency needs
• Ensure appraisal is in compliance with all
appropriate standards
• All parties are working from the same page
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QUESTIONS ? ? ?

Thank You !
P. O. Box 1415
Edmonds, WA 98020
(425) 776‐2725
vicki@terravalues.com
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