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2017 Standards and Practices 

 

Standard 11: Conservation Easement Stewardship 

 

Land trusts have a program of responsible stewardship for their conservation easements. 

 

Practice 11F: Approvals and Permitted Rights 

 

1. Respond to landowner required notices or requests for interpretation or approvals in a 

timely and consistent manner, as specified in the conservation easement deed or in a 

written procedure 

 

2. Establish written procedures to guide the land trust’s decision making if using 

discretionary approvals or if conservation easement deeds contain such clauses 

 

3. Maintain a permanent record of all notices, approvals, denials, interpretations and the 

exercise of any significant permitted rights [An Accreditation Indicator Element] 

 

 

A.  Background and Introduction  
 

1. The stewardship of conservation easements creates opportunities and challenges to Land 

Trusts facing questions whether certain uses and activities are allowed, or violate the 

terms or spirit of the Conservation Easement Deed, leading to exercise of land trust 

discretion in response. 

 

2. The Easement Deed itself may provide land trust with discretion:  “allowed so long as not 

detrimental to the purposes of the Easement”; or “within the sole discretion of the land 

trust which shall not be unreasonable exercised.”  Some conservation easement deeds 

include a section specifically addressing discretionary consent or approval of uses or 

activities that are not directly contemplated in the easement deed. 
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3. These stewardship issues can arise in two contexts: 

 

a. As the result of landowner initiated requests, before the activity begins 

 

b. From stewardship / monitoring discoveries, after or during the activity 

 

4. It is important to understand the policies to have in place, and the procedures to follow; 

and to understand the issues involved when and how to apply discretion to assist in the 

resolution of stewardship issues 

 

5. Important considerations in the tax code that affect the application and extent of 

discretion are the concepts of Private Benefit and Private Inurement 

 

6. It is important to keep in mind the practical impact of the fact the IRS has taken the 

position that the concept of discretionary approvals is inconsistent with the requirement 

of perpetuity 

 

7. There are no easy answers or solutions:  What we hope to provide are: 

 

a. A framework to analyze a request for the discretionary approval of a proposed 

activity, and the response to a possible easement violation after the fact, when 

there is a discretionary approval section in the easement deed and when there is 

not 

 

b. A framework to analyze the impact of an approval and possible impermissible 

private benefit or private inurement 

 

c. A framework to analyze drafting considerations in anticipation of possible 

landowner requests, including when to include discretionary consent/approval 

provisions when drafting a Conservation Easement Deed 

 

 

B.  Importance of Land Trust policies and procedures   
 

1. Importance of having policies in place to provide the process to evaluate the issue:  Be 

prepared with what the response process will be before the tough issues arise! 

 

a. Violations policy 

 

b. Amendment policy 

 

c. Staff involvement, from volunteer to Executive Director  

 

d. Board involvement, advise and consent or active involvement with landowner 
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e. Professional assistance: Lawyers, appraisers, surveyors, scientists, and/or land 

planners 

 

2. Land Trust Alliance Standards and Practices.  Review and follow Practice 11F (2017). 

 

3. Importance of Due Diligence and gathering information 

 

a. Be sure that you know what the precise nature of the request is and -- , much 

preferred! -- ask for it in writing with whatever supporting documentation may 

help in understanding what you are being asked to do. 

 

b. Carefully read entire Conservation Easement Deed – the use may actually be 

allowed! 

 

c. Carefully read Baseline Documentation Report 

 

d. Read annual monitoring reports 

 

e. Refresh memory of organizational mission, and the conservation interest of the 

easement holder, and read the project file in this context 

 

f. Gather facts to understand the request/violation as fully as possible 

 

g. Consider whether there are mitigating circumstances 

 

h. Identify if there is a problem or not, and if so, the extent 

 

i. Is the documentation silent or ambiguous?   

ii. How strict or specific is the easement language? 

iii. Is the documentation about the request/violation explicit? 

iv. Therefore, to what extent is the exercise of discretion necessary to 

resolving the issue? 

 

4. Triage:  Analysis and Identify the severity of the problem; different degrees of problem 

can suggest different responses 

 

a. Technical Lapses and Deficiencies 

 

b. Minor violations  

 

c. Moderate violations 

 

d. Major violations 
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5. Range of Responses:  What is in the tool box? 

 

a. Determination that activity complies with easement terms if it is clear that there is 

no violation   

 

b. Do nothing – but be mindful that this still creates a precedent 

 

c. Letter of interpretation that allows the activity, resolving ambiguity in landowners 

favor 

 

d. Formal request and exercise of discretionary consent to allow activity to continue 

 

e. Estoppel Certificate 

 

f. License for a limited period of time, or for a particular landowner.  But note that it 

may be harder to say “no” later or with a different, future owner. 

 

g. Amendment of conservation easement 

 

h. Utilization of dispute resolution mechanisms available and anticipated in 

Conservation Easement Deed 

 

i. Mediation 

ii. Arbitration 

iii. Injunction and Equitable Relief 

iv. Petition for Instructions 

v. Petition for Declaratory Judgment 

vi. Defending litigation commenced by Landowner 

 

6.  Document the decision making process, and retain the records in the permanent file. 

Consider whether any documents should be recorded 

 

 

C.  Drafting Considerations   

 

1. The threshold question is whether to include language that anticipates the exercise of 

discretion , i.e. “not detrimental to the purposes of the easement” or  “other than as 

allowed by the land trust in its sole discretion” 

 

2. Discretionary Consent Clauses should include: 

 

a. Require consistency with the purposes of the easement 

 

b. Does not impair the conservation values 

 

c. Does not provide private inurement or impermissible private benefit 
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d. Cannot be used to terminate or extinguish the easement 

 

3. Discretionary Consent Policies should: 

 

a. Include requirements of #2 above 

 

b. Make clear when discretionary approval should not be used, but rather an 

amendment is required 

 

c. Specify internal process for approval; i.e. who approves and process 

 

d. Requirements for notifying other parties, i.e. funders, holders of third party rights, 

original Grantor 

 

e. Describe circumstance when discretionary approval is appropriate, i.e. technical 

violation, failure to follow a procedural term, unlikely to recur, little risk for 

precedent, activities not anticipated by easement 

 

4. Recognize that whether “discretionary” language appears in the easement deed or not, the 

manner in which the easement is drafted will result in stewardship quandaries that will 

require exercising judgment and discretion 

 

a. An easement with specific guidelines and objective standards will give rise to 

uses/activities slightly outside the allowed parameters  

 

b. An easement with looser standards or guidance (i.e., “best practices”) leads to 

stewardship issues under different circumstances or as practices evolve, or don’t 

provide clear instruction 

 

c. “Choose your dilemma”   

 

d. The choices made in the easement drafting process will have stewardship 

consequences.  Be prepared to respond to them 

 

 

D.  Introduction to Private Benefit/Inurement     
 

1. Basis in Internal Revenue Code  Section 501(c)(3) itself: 

 

501(c)(3): Corporations, and any community chest, fund, or foundation, organized 

and operated exclusively for religious, charitable, scientific, testing for public 

safety, literary, or educational purposes, or to foster national or international 

amateur sports competition (but only if no part of its activities involve the 

provision of athletic facilities or equipment), or for the prevention of cruelty to 

children or animals, no part of the net earnings of which inures to the benefit of 
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any private shareholder or individual, no substantial part of the activities of 

which is carrying on propaganda, or otherwise attempting, to influence legislation 

(except as otherwise provided in subsection (h)), and which does not participate 

in, or intervene in (including the publishing or distributing of statements), any 

political campaign on behalf of (or in opposition to) any candidate for public 

office. (Emphasis added) 

 

2.  Private Inurement and Private Benefit:   

 

a. Private Inurement involves transactions with “insiders” 

 

b. Private Benefit involves transactions with others 

 

c. Who is an “insider” for purposes of private inurement? See Regs. §1.501(a) – 1(c) 

 

d. The  IRS does not recognize or allow any incidental benefit in the private 

inurement context, but Courts have accepted slight deviations from the absolute 

prohibition 

 

e. The IRS recognizes that incidental and permissible private benefit occurs as a 

result of the activities of exempt organizations 

 

f. Private benefit includes both a quantitative and qualitative analysis: 

 

“Although tax-exempt charitable organizations may provide benefits to persons in 

their private capacity, benefits of this nature must – to avoid jeopardizing exempt 

status – be incidental both quantitatively and qualitatively in relation to the 

furthering of exempt purposes.  To be quantitatively incidental, the private benefit 

must be insubstantial, measured in the context of the overall tax-exempt benefit 

conferred by the activity.  To be qualitatively incidental, private benefit must be a 

necessary concomitant of the exempt activity, in that the exempt objectives cannot 

be achieved without necessarily benefiting certain individuals privately.”  

Hopkins, The Law of Tax-Exempt Organizations (9th Ed.), John Wiley & Sons, 

Inc. (2007), §20.11, p. 601.  (Emphasis added) 

 

3. Treasury Regulations:  Do not really offer much guidance with respect to “private 

benefit” analysis in contexts of land trust and conservation transactions 

 

4. Private Letter Ruling 201048045:  The IRS denied tax-exempt status to an organization 

that accepts donations of conservation easements because the organization has not shown 

that it will take steps to ensure easements further a conservation purpose and it facilitated 

improper charitable deductions. 

  

5. Case law and commentary:  The issues have not arisen in the land trust/conservation 

easement context, rather in the areas of 
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a. Executive compensation 

 

b. Private foundations utilized for private purposes 

 

c. “public charities” denied exempt status because lack of public purpose 

 

6. IRS Sanctions:  Exemption loss and Intermediate Sanctions 

 

a. Loss of tax-exempt status as “nuclear option” 

 

b. Introduction of intermediate sanctions and penalties assessed against key 

employees and managers for “excess benefit” transactions that involve insiders 

and violate the private inurement doctrine   

 

c. Intermediate sanctions have not been invoked for transactions involving 

impermissible private benefit 

 

7. How do these concepts have an impact in land trust operations: 

 

a. No Private inurement whatsoever.  Avoid transactions with insiders that have any 

financial benefit to them 

 

b. Proceed carefully with requests for approval that include a financial benefit to any 

individual 

 

c. What is “permissible”, what is “impermissible”, and learn to live with the fact 

there is no bright line 

 

d. The private benefit has to be incidental to achieving a public benefit 

 

e. Remember the “quantitative” and “qualitative” aspects of analysis 

 

f. Utilization of concept as a defense against unreasonable requests:  “We are 

prohibited from doing what you ask because we could lose our tax-exempt status” 

 

g. Yet on the other hand, don’t let private benefit worries hamstring reasonable, 

rational and considered decisions in response to requests and the exercise of 

discretion 

 

h. Use and necessity of appraisals in the analysis 
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Case Studies for Discussion 

 

 

1. The Driveway 

 

The landowner provides the easement holder with plans for construction of a new home 

within an expressly recognized building envelope on an easement property of nearly 100 

acres.  The plans include the proposed construction of a driveway from the road to the 

building envelope, which doesn’t itself have any road frontage, crossing the easement area 

for about 75 yards.  The Easement Deed does not contain a reserved right for a driveway, and 

includes the following language: 

 

No structure or improvement shall be constructed, placed, or introduced onto the Property 

outside of the approved building envelope, except for structures and improvements which 

are:  (i) necessary in the accomplishment of the agricultural, forestry, conservation, habitat 

management, or noncommercial outdoor recreational uses of the Property and which may 

include but not be limited to roads, trails, dams, fences, utility lines, bridges, culverts, barns, 

maple sugar houses, farmstands or sheds;  and (ii) not detrimental to the Purposes of this 

Easement. 

 

The landowner approaches the easement holder for permission to construct the driveway, and 

to bury the utility lines to the home beneath it. 

 

 

 

2. The New Home 

 

The landowner approaches the easement holder with a dilemma.  The Conservation 

Easement Deed on his large property includes an express provision for a building area for the 

construction of a residence.  The building envelope is depicted on a recorded Plan of the 

property, and the building envelope is described by metes and bounds in the property 

description attached to the deed.  However, the landowner has changed his mind and wants to 

construct the residence in a different corner of the property.  After visiting the site and 

discussing the issue with the landowner, the Land Trust staff agrees that the new location is 

more appropriate for this residential development.  The landowner also agrees to give up any 

right to build in the identified original location. 

 

The landowner asks the Land Trust to approve the construction in the new location. 

 

 

 

3. Dude Ranch or Not 

 

A conservation easement prohibits commercial use, with an exception for dude ranches.  A 

buyer would like to use the conserved property as a commercial post-rehab facility, as a stop-
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over between a rehab facility and reintegrating into society.  Clients would take advantage of 

the ranch to hike, ride horses, and other similar activities. 

 

Are the activities of the rehab clients similar enough to traditional dude ranch activities to 

permit?   

 

 

4. Strict Compliance 

 

A conservation easement limited the total square footage of residential improvements and a 

barn to 10,000 square feet, with no direction about how to measure the square footage of a 

structure.  A monitoring visit noted that the barn had been completed and the collection of 

additional information from the landowner revealed that the total square footage of enclosed 

areas was 10,800 square feet.  No juggling of the numbers could get the total square footage 

to 10,000 square feet or less, resulting in a violation of the conservation easement to the tune 

of a minimum of 800 square feet.  The local land use code did not help in trying to determine 

how the square footage should be calculated.  The landowner has been a good steward and 

always a good partner of the land trust. 

 

Should the land trust require the landowner to remove 800 square feet from one of the 

structures to bring the square footage in compliance with the conservation easement?   

If the land trust is not going to take the above path, is there anything it should do?  Put the 

landowner on notice and reserve the right to enforce later?  Ask the landowner to toll any 

statute of limitations?  Amend the conservation easement to add permitted square footage 

and eliminate the violation? 

 

 

5. Commercial Forestry or Not 

 

Fifteen years ago, a landowner donated a conservation easement on her 300 acre farm and 

forested property.  She loved wildlife, and wanted her property to support the birds and 

animals she enjoyed watching in the fields as she sat on her porch.   She wanted her 

woodlands to support the wildlife, and did not want commercial forestry operations for the 

sole purpose of earning timber dollars.   Therefore, while her easement allowed commercial 

agriculture in the fields, it did not provide for commercial forestry.  The easement did allow 

for non-commercial forestry, which specifically including forestry for “wildlife habitat 

improvements”. 

 

The forest has not been managed, nor has there been cutting, for many years.  In consultation 

with a licensed forester, whom the Land Trust respects, the landowner has developed a plan 

for a forestry operation over time, for the sole purpose of wildlife habitat improvement.  

Given the lack of forest management, the plan calls for significant timber harvesting.  It is 

clear that if this plan is carried out, the activity will result in the cutting of merchantable 

timber.  The Land Trust has reviewed the forest management plan, and agrees that its 

purpose is wildlife habitat management, and the proposed forest activities are entirely 

consistent with this goal. The landowner has approached the Land Trust to determine 
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whether she is entitled to keep the proceeds from the timber sale, acknowledging that the 

proceeds will first be used to pay for the forester’s services and the cost of the operation, but 

expects that the cutting will result in profit to the landowner.   

 

The landowner asks if she is allowed to keep the proceeds of the sale of merchantable timber.  

Can she?  If not she, whom?  Or what happens to the logs? 

 

 

 
 


