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UNITED STATES TAX COURT

PINE MOUNTAIN PRESERVE, LLLP F.K.A.)
CHELSEA PRESERVE, LLLP AND )
EDDLEMAN PROPERTIES, LLC, TAX )
MATTERS PARTNER, )

)

Petitioner, )
)

v. ) Docket No. 8956-13
)

COMMISSIONER OF INTERNAL REVENUE, ) Filed Electronically
)

Respondent. ) Judge Morrison

OPENING BRIEF FOR RESPONDENT

PRELIMINARY STATEMENT

Petitioner Eddleman Properties, LLC, as Tax Matters Partner

for Pine Mountain Preserve, LLLP, F.K.A. Chelsea Preserve, LLLP

("PMP") seeks a redetermination of adjustments made in notices

of Final Partnership Administrative Adjustments ("FPAAs") issued

by respondent with respect to charitable contributions of three

conservation easements ("CEs"). The CE contributions were made

in the 2005, 2006, and 2007 taxable years, and PMP claimed

deductions under section 170,¹ claiming the values of the CE

contributions were $16,550,000.00, $12,726,000.00, and

¹ Unless otherwise indicated, all section references are to the
Internal Revenue Code in effect for the years at issue. All Rule
references are to the Tax Court Rules of Practice and Procedure.
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$4,100,000.00, respectively. Respondent disallowed the entire

amount of the claimed CEs.

The trial in this case was held before the Honorable

Richard T. Morrison at Birmingham, Alabama, from April 13, 2015,

through April 16, 2015. The evidence consists of a written

stipulation of facts with exhibits, oral testimony, and exhibits

introduced at trial. The Court ordered the filing of

simultaneous opening briefs due July 14, 2015, and answering

briefs due September 15, 2015. On June 18, 2015, the Court

granted the parties' motion to extend the due dates of the

opening and answering briefs to August 4, 2015, and October 6,

2015, respectively. On July 30, the Court granted petitioner's

motion to extend the due dates of the opening and answering

briefs to August 11, 2015, and October 13, 2015, respectively.
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QUESTIONS PRESENTED

1. Whether PMP is entitled to claim charitable contributions for

conservations easement contributions in the years at issue:

a. Whether the conservation easements were "qualified real

property interests," and

b. Whether the conservation easements were "exclusively for

conservation purposes."

2. Whether PMP can demonstrate the value of the conservation

easement contributions at issue.
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RESPONDENT'S REQUEST FOR FINDINGS OF FACT

Pine Mountain Preserve, LLLP

1. At the time of the filing of the petition, PMP's

principal place of business was in Alabama. (Stip. ¶ 2)

2. PMP was originally formed as Chelsea Preserve, L.P., a

Delaware Limited Partnership, on May 27, 2004, by Eddleman

Properties, LLC ("Eddleman Properties"). (Stip ¶ 26)

3. Chelsea Preserve L.P. changed its name to Chelsea

Preserve, LLLP, in August of 2005; on August 24, 2006, the name

changed to Pine Mountain Preserve, LLLP. (Stip. ¶¶ 29 and 31)

4. PMP was created to purchase land for potential future

development on Pine Mountain in Shelby County, Alabama,

approximately 20 miles from the city of Birmingham, Alabama.

5. Eddleman Properties was formed in 2001 by Douglas

Eddleman and his father Billy Eddleman. (Stip. ¶¶ 23 and 25)

6. Eddleman Properties had established a strong

reputation as one of the top real estate developers in the

Birmingham metropolitan area by the time PMP was formed. (entire

record)

7. On August 8, 2005, PMP made an offering ("2005

Offering") permitting investors to acquire limited partnership

interests in PMP, which at the time owned 1,600 acres
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contributed by Eddleman Properties and had option contracts to

purchase approximately 2,600 additional acres. (Stip. ¶ 90,

exhibit 82-J)

8. Pursuant to the 2005 Offering, investors paid

$29,970,000.00 for 300 limited partnership units at $99,900.00

per unit. (Stip. ¶ 90, exhibit 82-J).

9. The 300 limited partnership interests purchased by

investors pursuant to the 2005 Offering shared 50 percent of the

profits, losses, and cash flow of PMP; Eddleman Properties, as

holder of the general partnership interest of PMP, held the

other 50 percent. (Stip. ¶ 90, exhibit 82-J)

10. The proceeds generated by the 2005 Offering were used,

in part, as follows: $9,040,000.00 to cover the costs of

purchasing the initial 1,600 acres, $13,715,000.00 to cover the

anticipated costs of acquiring the additional 2,600 acres, and

$5 million paid to Eddleman Properties "to reflect the increase

in the value of the contributed property as a result of

[Eddleman Properties'] acquisition of entrances to the

[property] from old and new U.S. Highway 280". (Exhibit 82-J,

pp. 7 and 8)

11. The 2005 Offering indicated that Eddleman Properties

anticipated developing the Pine Mountain Property "principally
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as a residential development with limited commercial development

and with common amenities such as parks, lakes, and public and

recreational facilities." (Exhibit 82-J p. 7)

12. The 2005 Offering indicated that PMP may grant

conservation easements over part of the Pine Mountain Property,

but only if it would be in the best economic interest of the

partners. (Exhibit 82-J p. 14)

13. Eddleman Properties was involved with the Chelsea Park

development, which is located across Highway 280 from Pine

Mountain. (Stip. 50, exhibit 82-J p. 29)

14. In 2004 and 2005, there were 330 developed lots in

Chelsea Park, but only 118 had sold. (Exhibit 82-J p. 29).

15. The 2005 Offering indicated that the Chelsea Park

project involved a conservation easement on 230 acres, resulting

in a claimed charitable deduction of $9,700,000.00, or over

$42,000/acre. (Exhibit 82-J p. 29)

16. The 2005 Offering indicated that substantially all of

the funds generated by the 2005 Offering would be used to

finance the acquisition costs of the Pine Mountain Property.

(Exhibit 82-J p. 11)
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17. Limited partner Harold Kushner understood, at the time

he invested in PMP, that PMP was considering making conservation

easement donations. (Tr. 242)

18. Limited partner Harold Kushner understood, at the time

he invested in PMP, that the income his investment would

generate would come from sales of developed lots. (Tr. 241)

19. On December 1, 2006, PMP made a second offering ("2006

Offering") permitting existing investors to acquire additional

limited partnership interests in PMP, which at the time owned

4,225 acres and had option contracts to purchase approximately

2,052 additional acres. (Stip. ¶ 91, exhibit 83-J)

20. Pursuant to the 2006 Offering, investors paid

$14,985,000.00 for 300 limited partnership half-units at

$49,950.00 per half-unit. (Stip. ¶ 91, exhibit 83-J).

21. The proceeds generated by the 2006 Offering were used,

in significant part, to finance the purchase the remaining Pine

Mountain Property. (Exhibit 83-J p. 9)

22. The 2006 Offering indicated that PMP may grant

conservation easements over part of the Pine Mountain Property.

(Exhibit 83-J p. 17)

23. After the 2006 Offering, all limited partnership

interests (that is, the original 300 units as well as the 300
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half-units) shared 50 percent of the profits, losses, and cash

flow of PMP; Eddleman Properties, as holder of the general

partnership interest of PMP, continued to hold the other 50

percent. (Stip. ¶ 91, exhibit 83-J)

The Pine Mountain Property

24. From 2004 through 2007, PMP accumulated ten parcels of

real property on Pine Mountain in Shelby County, Alabama ("Pine

Mountain Property"). (Stip. ¶¶ 35-46)

25. Parcel 1 is 18.76 acres originally acquired by

Eddleman Properties on May 14, 2004, for $225,120.00, pursuant

to an option contract entered into with the seller on February

19, 2004. Eddleman Properties transferred Parcel 1 to PMP on

December 23, 2004. (Stip. ¶ 35, and corresponding exhibits)

26. Parcel 2 is 1,189.9 acres purchased on or about June

2, 2004, for $5,354,550.00 pursuant to an option contract

entered into between Eddleman Properties and Cahaba Forests,

LLC, on March 23, 2004 ("Cahaba Forests option"). (Stip. ¶¶ 36

and 37, and corresponding exhibits)

27. Eddleman Properties paid $50,000.00 for the Cahaba

Forests option. (Exhibit 24-J, p. 4)

28. Parcel 3 is 7.53 acres purchased on or about July 23,

2004, for $250,000.00. (Stip. ¶ 38, and corresponding exhibits)
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29. Parcel 4 is 26.55 acres purchased on or about October

28, 2004, for $1,460,250.00. (Stip. ¶ 39, and corresponding

exhibits)

30. Parcel 5 is 365.01 acres purchased on or about January

14, 2005, for $1,642,545.00 pursuant to the Cahaba Forests

option. (Stip. ¶¶ 36 and 40, and corresponding exhibits)

31. Parcel 6 is 1,273.21 acres purchased on or about

November 10, 2005, for $6,366,050.00 pursuant to the Cahaba

Forests option. (Stip. ¶¶ 36 and 41, and corresponding exhibits)

32. Parcel 7 is 1,352.72 acres purchased on or about

October 13, 2005, for $7,439,960.00 pursuant to the Cahaba

Forests option. (Stip. ¶¶ 36 and 41, and corresponding exhibits)

33. Parcel 8 is 794.64 acres purchased on or about October

11, 2006, for $5,721,408.00 pursuant to an option contract

entered into between Eddleman Properties and John Hancock Life

Insurance Company, LLC, on June 5, 2006 ("John Hancock option").

(Stip. ¶¶ 43 and 44, and corresponding exhibits)

34. Parcel 9 is 676 acres purchased on or about January

31, 2007, for $4,867,200.00 pursuant to the John Hancock option.

(Stip. ¶¶ 43 and 45, and corresponding exhibits)
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35. Parcel 10 is 519.91 acres purchased on or about

October 1, 2007, for $3,743,352.00 pursuant to the John Hancock

option. (Stip. ¶¶ 43 and 46, and corresponding exhibits)

36. Both Cahaba Forests, LLC, and John Hancock Life

Insurance Company were managed by Hancock Natural Resource

Group, Inc., when the options were executed (Exhibits 24-J, pp.

3 and 7, and 38-J, p. 6)

Annexation and Zoning of Pine Mountain

37. At the time Eddleman Properties and PMP began

acquiring the Pine Mountain Property, the land was in

unincorporated Shelby County, near the City of Westover. (entire

record)

38. Under the appropriate Westover zoning ordinances,

property that becomes annexed into Westover is initially zoned

as "agricultural preserve." (Tr. 288)

39. Under the appropriate Westover zoning ordinances, in

order to change the zoning of "agricultural preserve" property

to "planned unit development" ("PUD") zoning, the planning

commission holds a public hearing process; once the hearing

process closes, the planning commission makes a recommendation

to the council, which then holds its own public hearing process.
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If the council ultimately agrees with the proposal, it passes an

ordinance establishing the zoning change. (Tr. 290)

40. Once property is zoned as PUD, a developer wishing to

develop the property applies to Westover for a preliminary plat

hearing before the planning commission - according to Westover

Mayor Mark McLaughlin, "that's when the engineering would be

gone through in detail, the recommendations from everybody from

highway to school to fire to whoever is in our regulations."

(Tr. 291)

41. On or about December 12, 2006, an application was

submitted to Westover to rezone the Pine Mountain Property from

"agricultural preserve" to PUD. (Stip. ¶ 85, exhibit 76-J)

42. However, a response to the December 12, 2006, rezoning

application was issued by the Shelby County Department of

Developmental Service on December 22, 2006. The response

indicated that the Pine Mountain Property had not yet been

annexed into Westover, and that more detailed information would

be required for rezoning consideration, including a detailed

site plan prepared by an engineer or similar professional

licensed in Alabama, a traffic study, and a description of the

treatment of environmentally sensitive lands and a proposed time

frame for the phased development. (Stip. ¶ 86, exhibit 77-J)
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43. A supplement to the December 12, 2006, PUD rezoning

application was prepared in early 2007. (Stip. ¶ 87, exhibit 78-

J)

44. On March 27, 2007, the Shelby County Department of

Developmental Services issued a report to the Westover planning

commission regarding the application (and supplement) to rezone

the Pine Mountain Property. The report indicates, on page 3,

that the Pine Mountain Property "has not been recorded as

annexed into [Westover). When the property is first annexed into

[Westover], it should be initially zoned as AP, Agricultural

Preserve. [Westover] should consider the rezoning to a PUD or

another zoning classification at ... subsequent Planning

Commission and Town Council meetings after the property is

annexed into [Westover]." (Stip. ¶ 88, exhibit 79-J)

45. The process of annexing the Pine Mountain Property

into Westover began on November 6, 2006, and was completed on

March 19, 2007. (Exhibit 103-R, McGurrin report p. 38)

46. By Westover ordinance enacted on April 23, 2007, the

Pine Mountain Property was rezoned from AP to PUD. (Exhibit 81-

J)
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47. No preliminary plat application was submitted to

Westover with respect to the Pine Mountain Property. (Tr. 300,

304)

The 2005 Conservation Easement

48. On December 27, 2005, PMP granted the North American

Land Trust ("NALT") a conservation easement over 559.48 acres in

Parcel 2 ("2005 CE"). (Stip. ¶ 4, exhibit 1-J)

49. At the time of the 2005 CE contribution, PMP owned

2,880.96 contiguous acres (Parcels 1 - 6). (Stip. ¶ 6, exhibit

1-J)

50. Pursuant to Article 1 of the 2005 CE, PMP granted to

NALT "a perpetual easement in gross over the Conservation Area

for the purpose of preserving and protecting the Conservation

Purposes and enforcing the restrictive covenants...." (Ex. 2-J p.

4)

51. Article 2 of the 2005 CE lists the restrictions and

covenants (subject to the Reserved Rights in Article 3):

�042The Conservation Area may not be used for residential,
commercial, institutional, or industrial purposes.

�042No structures permitted in the Conservation Area.

�042No recreational activities except those that are likely to
have no material adverse effect on the Conservation Values.

�042No agricultural activities except in delineated
circumstances.

�042No ground or surface water may be removed from the
Conservation Area.
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�042No roads, except as specified.

�042No cutting or removal of trees except as specified.

�042No signs.

�042No land disturbance, except as specified.

�042No dumping.

�042No material change in topography.

�042No manipulation of water courses; no discharge of
pollutants into water courses.

�042Preservation of riparian buffer.

�042Preservation of soil.

�042No introduction of non-native plant species.

�042No use of Conservation Area with respect to development
rights or development density credits.

�042No subdivision unless permitted by NALT.

�042Other uses inconsistent with Conservation Purposes are
prohibited (except for Reserved Rights).

52. Article 3 of the 2005 CE lists the rights reserved by

PMP:

�042Residential dwellings, accessory structures, barns,
piers, and boat launches may be constructed on, or near,
10 "building areas," discussed below.

�042A barn may be constructed within 1,000 feet of each
building area.

�042Two scenic overlooks may be established, one of which
shall be similar to a picnic pavilion or gazebo, and the

other of which "may include a guest bedroom."

�042Ten piers, three boat launches, and three boat storage
buildings may be established near the building areas.

�042PMP may build roads and driveways for access to the
building areas and other permitted structures.

�042PMP may install service vehicle trails.

�042Five ponds may be constructed.

�042Fences and gates may be constructed.

�042PMP may construct wildlife stands, nests, and blinds.

�042PMP may breed and release game animals.

�042PMP may restore streams and wetlands.

�042PMP may construct trails and paths.
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�042PMP may construct raised walkways.

�042PMP may construct drainage control structures.

�042PMP may install utility facilities.

�042PMP may drill wells for residential service or other
permitted use.

�042PMP may use the Conservation Area for waste water
disposal.

�042Hunting is permitted.

�042Forest management is permitted.

�042Tree cutting and removal is permitted.

�042Some signs are permitted.

�042PMP may maintain structures, roads, trails, and walkways.

�042Subdivision is permissible.

�042PMP shall notify NALT of intent to exercise reserved
rights.

53. Section 3.1 of the 2005 CE provides the following:

Single Family Dwelling and Accessory Structures in Building
Areas. [PMP] may construct, use and maintain within each of
ten (10) areas designated as a "Building Area" on the plan
attached hereto ..., one (1) single family dwelling and other
Structures customarily accessory to residential use,
including but not limited to a shed, garage, gazebo,
vehicle parking area, and pool.... Notwithstanding the
foregoing, one of the three Building Areas that is located
within 100 feet of the Chelsea Game Preserve Lake may
contain a building that is used either as a lodge or club
house for guests for recreational use or as the single
family dwelling permitted above.

54. Section 3.2 of the 2005 CE provides the following:

Barns/Stables. [PMP] may construct, use and maintain one
barn for livestock shelter and livestock-related or
agricultural storage within 1,000 feet of each of the ten
Building Areas, in a location that must be approved in
advance by [NALT]; provided, however that no such barn
shall be located within 100 feet of Chelsea Game Preserve
Lake unless it is located within a Building Area. Such barn
may also contain an apartment for occupancy of by a
caretaker and such caretaker's family. No such barn shall
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exceed 5,000 square feet of ground coverage area. In
addition [PMP] may construct, use and maintain one barn,
riding stable and indoor riding ring, provided that the
location and area of ground covered by the aforesaid
buildings are approved in advance by [NALT] and that the
combined area of land disturbed and trees clears (which
shall be planted pine species only) for the barn, riding
stable and indoor riding ring area shall not, in the
aggregate, exceed ten (10) acres.

55. Section 3.4 of the 2005 CE provides the following:

Piers and Launches. [PMP] may construct and use one common
boat launch facility with associated boat storage building,
vehicle parking, pier and launch area. [PMP] may also
construct one launch and one boat storage building at the
location of each of the three Building Areas that are
located within 100 feet of the Chelsea Game Preserve Lake
and one pier for each of the ten Building Areas....

56. Section 3.16 of the 2005 CE provides the following:

Modification of Building Areas Etc. The boundaries of the
Building Areas may be modified by mutual agreement of
[NALT] and [PMP], subject to the following conditions:

The modification of boundary line does not ... result in
any material adverse effect on any of the Conservation
Purposes.

The areas of the Building Areas shall not be
increased.

The modification shall be set forth in a written
amendment to this Conservation Easement....

57. Section 6.7 of the 2005 CE gives PMP and NALT the

authority to modify the terms of the 2005 CE:

Amendment or Modification of Conservation Easement. [NALT
and PMP] ... shall mutually have the right, in their sole
discretion, to agree to amendments to this Conservation
Easement which are not inconsistent with the Conservation
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Purposes; provided however, that [NALT] shall have no right
or power to agree to any amendments hereto that would
result in the Conservation Easement failing to qualify ... as
a qualified conservation contribution....

58. On its Form 1065, U.S. Return of Partnership Income,

for 2005, PMP claimed a deduction for the 2005 CE in the amount

of $16,550,000.00. (Stip. ¶ 1, exhibit 6-J)

59. Eddleman Properties, as general partner of PMP, had a

distributable share of the 2005 CE deduction of $8,302,677.00.

(Exhibit 6-J p. 158)

60. Harold Kushner individually purchased one of the

limited partnership interests during the 2005 Offering. His

distributable share of the 2005 CE deduction was $27,676.00.

(Tr. 245-246, exhibit 6-J p. 314).

The 2006 Conservation Easement

61. On December 20, 2006, PMP granted NALT a conservation

easement over 499 acres in Parcels 2, 5, and 6 ("2006 CE").

(Stip. ¶ 8, exhibit 1-J)

62. At the time of the 2006 CE contribution, PMP owned

5,028.32 acres, of which 4,233.68 were contiguous (Parcels 1 -

8). (Stip. ¶ 9, exhibit 1-J)

63. Pursuant to Article 1 of the 2006 CE, PMP granted to

NALT "a perpetual easement in gross over the Conservation Area

for the purpose of preserving and protecting the Conservation
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Purposes and enforcing the restrictive covenants...." (Ex. 4-J p.

3)

64. Article 2 of the 2006 CE lists the restrictions and

covenants (subject to the Reserved Rights in Article 3):

�042The Conservation Area may not be used for residential,
commercial, institutional, or industrial purposes.

�042No structures permitted in the Conservation Area.

�042No recreational activities except those that are likely to
have no material adverse effect on the Conservation Values.

�042No agricultural activities except in delineated
circumstances.

�042No ground or surface water may be removed from the
Conservation Area.

�042No roads, except as specified.

�042No cutting or removal of trees except as specified.

�042No signs.

�042No land disturbance, except as specified.

�042No dumping.

�042No material change in topography.

�042No manipulation of water courses; no discharge of
pollutants into water courses.

�042Preservation of riparian buffer.

�042Preservation of soil.

�042No introduction of non-native plant species.

�042No use of Conservation Area with respect to development
rights or development density credits.

�042No subdivision unless permitted by NALT.

�042Other uses inconsistent with Conservation Purposes are
prohibited (except for Reserved Rights).

65. Article 3 of the 2006 CE lists the rights reserved by

PMP:

�042Residential use may occur within 6 "building areas,"
discussed below
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�042A barn may be constructed within 1,000 feet of each
building area.

�042A water tower may be built.

�042PMP may build roads and driveways for access to the
building areas and other permitted structures.

�042PMP may install service vehicle trails.

�042Fences and gates may be constructed.

�042PMP may construct wildlife stands, nests, and blinds.

�042PMP may breed and release game animals.

�042PMP may restore streams and wetlands.

�042PMP may construct trails and paths.

�042PMP may construct raised walkways.

�042PMP may construct drainage control structures.

�042PMP may install utility facilities.

�042PMP may drill wells for permitted uses.

�042PMP may use the Conservation Area for waste water
disposal.

�042Hunting is permitted.

�042Forest management is permitted.

�042Tree cutting and removal is permitted.

�042Some signs are permitted.

�042PMP may maintain structures, roads, trails, and walkways.

�042PMP shall notify NALT of intent to exercise reserved
rights.

66. Section 3.1 of the 2006 CE provides the following:

Building Areas. [PMP] may establish six building areas.
Each such building area shall be hereinafter called a
"Building Area" and all of them collectively shall be
hereinafter called the "Building Areas". The Building Areas
shall be in exact locations to be approved in advance by
[NALT]. No Building Area shall be greater than one acre in
area. Within each of the Building Areas, [PMP] may
construct, use and maintain one (1) single family dwelling
and other Structures customarily accessory to residential
use, including but not limited to a shed, garage, gazebo,
and pool. The design of the Structures in the Building
Areas shall be based upon the illustration of a comparable
structure in the book entitled Park and Recreation
Structures by Albert H. Good, reprinted by Princeton
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Architectural Press in 1999 (the "Design Book"). The
location of each Building Area must not, in [NALT's]
judgment, directly or indirectly result in any material
adverse effect on any of the Conservation Values or
Conservation Purposes. The description of the Building Area
and permitted Structures and the review and approval of the
permitted Structure by [NALT] shall, prior to commencement
of any construction, movement of earth or clearing of trees
for any of the permitted Structures or Building Area, be
set forth in a written amendment to this Conservation
Easement signed by duly authorized officers of [NALT] and
by [PMP]. The amendment shall be recorded in the same place
of public record in which this Conservation Easement was
recorded.

67. Section 3.16 of the 2006 CE provides the following:

Modification of Building Areas, Etc. The boundaries of the
Building Areas may be modified by mutual agreement of
[NALT] and [PMP], subject to the following conditions:

The modification of boundary line does not ... result in
any material adverse effect on any of the Conservation
Purposes.

The areas of the Building Areas shall not be
increased.

The modification shall be set forth in a written
amendment to this Conservation Easement....

68. Section 6.7 of the 2006 CE gives PMP and NALT the

authority to modify the terms of the 2006 CE:

Amendment or Modification of Conservation Easement. [NALT
and PMP] ... shall mutually have the right, in their sole
discretion, to agree to amendments to this Conservation
Easement which are not inconsistent with the Conservation
Purposes; provided however, that [NALT] shall have no right
or power to agree to any amendments hereto that would
result in the Conservation Easement failing to qualify ... as
a qualified conservation contribution....
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69. On its Form 1065, U.S. Return of Partnership Income,

for 2006, PMP claimed a deduction for the 2006 CE in the amount

of $12,726,000.00. (Stip. ¶ 1, exhibit 7-J)

70. Eddleman Properties, as general partner of PMP, had a

distributable share of the 2006 CE deduction of $6,376,776.00.

(Exhibit 7-J p. 149)

71. Harold Kushner individually purchased one of the

limited partnership interests during the 2005 Offering. His

distributable share of the 2006 CE deduction was $21,256.00.

(Tr. 245-246, exhibit 7-J p. 246).

The 2007 Conservation Easement

72. On December 19, 2007, PMP granted NALT a conservation

easement over 224.55 acres in Parcels 6 and 7 ("2007 CE").

(Stip. ¶ 11, exhibit 1-J)

73. At the time of the 2007 CE contribution, PMP owned

6,224.23 contiguous acres (Parcels 1 - 10). (Stip. ¶ 12, exhibit

1-J)

74. Pursuant to Article 1 of the 2007 CE, PMP granted to

NALT "a perpetual easement in gross over the Conservation Area

for the purpose of preserving and protecting the Conservation

Purposes and enforcing the restrictive covenants...." (Ex. 5-J p.

4)
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75. Article 2 of the 2007 CE lists the restrictions and

covenants (subject to the Reserved Rights in Article 3):

�042The Conservation Area may not be used for residential,
commercial, institutional, or industrial purposes.

�042No structures permitted in the Conservation Area.

�042No recreational activities except those that are likely to
have no material adverse effect on the Conservation Values.

�042No agricultural activities except in delineated
circumstances.

�042No ground or surface water may be removed from the
Conservation Area.

�042No roads, except as specified.

�042No cutting or removal of trees except as specified.

�042No signs.

�042No land disturbance, except as specified.

�042No dumping.

�042No material change in topography.

�042No manipulation of water courses; no discharge of
pollutants into water courses.

�042Preservation of riparian buffer.

�042Preservation of soil.

�042No introduction of non-native plant species.

�042No use of Conservation Area with respect to development
rights or development density credits.

�042No subdivision unless permitted by NALT.

�042Other uses inconsistent with Conservation Purposes are
prohibited (except for Reserved Rights).

76. Article 3 of the 2007 CE lists the rights reserved by

PMP:

�042A water tower may be built.

�042PMP may install service vehicle trails.

�042Fences and gates may be constructed.

�042PMP may construct wildlife stands, nests, and blinds.

�042PMP may breed and release game animals.

�042PMP may restore streams and wetlands.
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�042PMP may construct trails and paths.

�042PMP may construct raised walkways.

�042PMP may construct drainage control structures.

�042PMP may install utility facilities.

�042Hunting is permitted.

�042Forest management is permitted.

�042Tree cutting and removal is permitted.

�042Some signs are permitted.

�042PMP may maintain structures, roads, trails, and walkways.

�042PMP shall notify NALT of intent to exercise reserved
rights.

77. Section 6.7 of the 2007 CE gives PMP and NALT the

authority to modify the terms of the 2007 CE:

Amendment or Modification of Conservation Easement. [NALT
and PMP] ... shall mutually have the right, in their sole
discretion, to agree to amendments to this Conservation
Easement which are not inconsistent with the Conservation
Purposes; provided however, that [NALT] shall have no right
or power to agree to any amendments hereto that would
result in the Conservation Easement failing to qualify ... as
a qualified conservation contribution....

78. On its Form 1065, U.S. Return of Partnership Income,

for 2007, PMP claimed a deduction for the 2007 CE in the amount

of $4,100,000.00. (Stip. ¶ 1, exhibit 8-J)

79. Eddleman Properties, as general partner of PMP, had a

distributable share of the 2007 CE deduction of $2,050,000.00.

(Exhibit 8-J p. 105)

80. Harold Kushner individually purchased one of the

limited partnership interests during the 2005 Offering. His
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distributable share of the 2007 CE deduction was $4,916.00. (Tr.

245-246, exhibit 8-J p. 191).

Miscellaneous

81. NALT was a "qualified donee" for purposes of Treas.

Reg. § 1.170A-14(c)(1) at the time of the contributions of the

2005 CE, the 2006 CE, and the 2007 CE. (Stip. ¶ 65)

82. PMP did not receive any consideration or anything of

value from NALT in exchange for the donation of the 2005 CE, the

2006 CE, and the 2007 CE. (Stip. ¶ 70)

83. The portions of the Pine Mountain Property over which

the 2005 CE, the 2006 CE, and the 2007 CE were granted each

contained, at the time of each respective contribution, a

relatively natural habitat of fish, wildlife, or plants, or

similar ecosystems. (Stip. ¶ 71)

84. The portions of the Pine Mountain Property over which

the 2005 CE, the 2006 CE, and the 2007 CE were granted each

provided, at the time of easements were granted, "open space"

for the scenic enjoyment of the general public, and a

"significant" public benefit. (Stip. ¶¶ 72 and 73)

85. On or about January 22, 2013, respondent issued

Notices of Final Partnership Administrative Adjustment to PMP's

tax matters partner disallowing the deductions for the 2005 CE,
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the 2006 CE, and the 2007 CE. (Stip. ¶¶ 20 - 22 and

corresponding exhibits)

86. Highest and best use is defined in the Dictionary of

Real Estate Appraisal as the reasonably probable and legal use

of vacant land or an improved property, which is physically

possible, appropriately supported, financially feasible, and

that results in the highest value. The four criteria the highest

and best use must meet are legal permissibility, physical

possibility, financial feasibility, and maximum productivity.

(McGurrin p. 43; see also Veal 2005, p. 63)

87. Douglas Eddleman considered that making contributions

of CEs would "provide PMP's partners with a near-term economic

benefit in the form of a charitable deduction." (2005 Veal p. 5)

88. Douglas Eddleman indicated his belief that "attracting

high-income residents to a community and developing large

upscale lots could greatly appreciate the value of potentially

less desirable lots located in lower land around the ridges and

slopes. The general result of this 'appreciation effect' is that

large upscale lots almost always increases [sic] per/acre lot

value or per/square foot home price of a community as a whole."

(Veal 2005 p. 4)
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89. Petitioner submitted an expert report from Belinda

Sward providing a market feasibility analysis of residential and

commercial development of the Pine Mountain Property. (Exhibit

94-P).

90. Ms. Sward is not an appraiser, and her report is not

designed to comply with USPAP. (Tr. 368)

91. USPAP is the Uniform Standards of Professional

Appraisal Practice.

92. Ms. Sward worked with Douglas Eddleman, attorneys from

Sirote & Permutt, Mr. Veal, and Jeff Pate in developing her

report. (Exhibit 94-P, Sward report p. 3 and engagement letter)

93. Ms. Sward indicated, in her report and in her

testimony, that the open space preserved by the CEs was a

valuable amenity that would attract buyers to the development.

(Exhibit 94-P, Sward report p. 9-10, Tr. 392-396)

Veal Reports - In General

94. Petitioner submitted expert reports from Raymond Veal

to support its valuation claims for the 2005, 2006, and 2007

CEs. (entire record)

95. Petitioner employed Mr. Veal to perform "before and

after" valuations of the CEs. (transmittal letters
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96. In each of Mr. Veal's valuation reports, he stated as

an "extraordinary assumption" that the proper method to value

the CEs was the "before and after" approach.

97. Mr. Veal's reports do not consider any valuation

methodology other than the "before and after" approach. (entire

record)

98. When Mr. Veal was retained to provide the valuations

in this case, PMP's counsel provided Mr. Veal with access to an

"electronic box" - an online database containing numerous

documents that had been compiled over the course of the

litigation, including previous valuation reports and statements

from Douglas Eddleman relating to his intentions with respect to

the Pine Mountain Property. (Tr. 466-467)

99. In each of his three reports, Mr. Veal included a

memorandum written by Douglas Eddleman relating to the history

of the Pine Mountain project. (Exhibit 99-P, Veal 2005 report p.

3 et seq.; Exhibit 100-P, Veal 2006 report p. 3 et seq., Exhibit

101-P, Veal 2007 report p. 3 et seq.)

100. Mr. Veal determined that the "highest and best use" of

the Pine Mountain Property is "a commercial and residential

development expected to be sold to occupants." (Exhibit 99-P,
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Veal 2005 report p. 64; Exhibit 100-P, Veal 2006 report p. 73,

Exhibit 101-P, Veal 2007 report p. 74)

101. In preparing the valuation reports, Mr. Veal treated

the Pine Mountain Property as PUD-zoned. (Exhibit 99-P, Veal

2005 report p. 1; Exhibit 100-P, Veal 2006 report p. 1, Exhibit

101-P, Veal 2007 report p. 1)

102. The reports state "Shortly after the easement was

granted, Westover officially annexed the subject property into

its municipality." (Exhibit 99-P, Veal report p. 41; Exhibit

100-P, Veal 2006 report p. 41, Exhibit 101-P, Veal 2007 report

p. 41)

103. In Belinda Sward's report, which Mr. Veal relied upon

in his valuation reports, Ms. Sward indicates that the Pine

Mountain Property was annexed by Westover in 2006. (Exhibit 94-P

p. 4)

104. Mr. Veal stated in his valuation reports that he

determined the granting of the CEs did not enhance the value of

the property adjacent to the easement areas:

The values of the other land components are not positively
affected by the easement since developing the easement land
would enhance the value of the other components by creating
a development of high value homes and other amenities.
There is not sufficient data available to determine the
extent to which the other parcels are negatively affected
by filing the easement. Therefore I conclude that the other
parcels are not affected by filing the easement document.
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(Exhibit 99-P, Veal 2005 report p. 113; Exhibit 100-P, Veal 2006

report p. 130, Exhibit 101-P, Veal 2007 report p. 127)

105. In his valuations, Mr. Veal did not take into account

the actual amounts PMP or Eddleman Properties paid for the Pine

Mountain Property, including amounts paid for options or the $5

million paid by PMP to Eddleman Properties to account for the

increase in value to the Pine Mountain Property because of the

accumulation of the property. (entire record)

106. The lowest elevation of the Pine Mountain Property was

approximately 300 to 350 feet. (Tr. 669)

107. Mr. Veal indicated in his reports that property above

600 feet had a higher value than lower-elevation property, but

his reports do not explain why he used 600 feet as the

transition point. (entire record)

Veal 2005 CE Report

108. The 2005 report uses an effective date of December 13,

2005. (Exhibit 99-P, 2005 Veal report p. 1)

109. In determining the "before" value of the 2005 CE, Mr.

Veal valued the entire contiguous property by considering four

subtypes of property, which he valued separately. The four

subtypes he identified were (1) the 559.48 acres of conservation

easement property, (2) 1,601.23 acres of developable land, (3)
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693.7 acres of undevelopable land, and (4) 26.5 acres best

suited for commercial land. (Exhibit 99-P, 2005 Veal report p.

66)

110. Mr. Veal used two methods for determining "before

value" of the 559.48 acres of the 2005 CE: the sales comparison

method and the discounted sellout method. (Exhibit 99-P, 2005

Veal report)

111. In using the sales comparison method, Mr. Veal looked

at three properties in Shelby County, Alabama, two of which are

PUD-zoned and one of which is zoned for single family

residences. Each sold contemporaneously with the 2005 CE

contribution. Mr. Veal made adjustments to the sales prices

based on size, elevation, and bond funding. (Exhibit 99-P, 2005

Veal report)

112. In using the discounted sellout method, Mr. Veal

relied significantly on the report of Belinda Sward. (Exhibit

99-P, 2005 Veal report p. 89)

113. Ms. Sward concluded that the 2005 CE area, if

developed, would have 216 60-foot lots with lake access, 118 70-

foot lots with mountain views, 100 80-foot lots with mountain

views, 69 standard 80-foot lots, 50 90-foot lots with lake

access, 81 100-foot lakefront lots, and 220 100-foot lots with
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mountain views. Ms. Sward concluded that the average sales

prices for these types of lots would be $60,000.00, $95,000.00,

$110,000.00, $84,000.00, $95,000.00, $170,000.00, and

$200,000.00, respectively. Ms. Sward also determined that the

lots would sell out over a 5-year period. (Exhibit 99-P, 2005

Veal report p. 91)

114. Ms. Sward's report does not indicate how she

determined the lot values. (entire record)

115. Mr. Veal adjusted the average lot prices to take into

account sales and closing expenses, advertising costs, general

and administrative overhead expenses, and entrepreneurial

profit. (Exhibit 99-P, 2005 Veal report p. 93).

116. Mr. Veal's reports fail to substantiate how he arrived

at sales and closing expenses, advertising costs, general and

administrative overhead expenses, and entrepreneurial profit.

(entire record)

117. Mr. Veal did not take into account any infrastructure

costs, because he considered that these costs would be financed

by the issuance of Improvement District Bonds, which are repaid

through an assessment on the lot and paid by the lot owner.

(Exhibit 99-P, 2005 Veal report p. 93)
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118. There is no objective evidence that the Improvement

District Bonds would have covered the costs of infrastructure.

(entire record)

119. Mr. Veal did not make any downward adjustments to Ms.

Sward's average lot prices to take into account the fact that

the lot owners would be required to pay Improvement District

Bond assessments. (entire record)

120. Mr. Veal also took into account inflation factors and

discount factors. (Exhibit 99-P, 2005 Veal report pp. 95-97)

121. Under the sales comparison method, Mr. Veal determined

the "before" value of the easement area was $55,950,000.00, and

under the sellout discount analysis the value was

$55,900,000.00. He placed greater reliance on the sellout

discount analysis, ultimately concluding the "before" value was

$55,900,000.00. (Exhibit 99-P, Veal 2005 report cover letter p.

3)

122. However, in the addendum to his 2005 report, Mr. Veal

uses a "before" value that corresponds to the sales comparison

method rather than the sellout discount analysis. (Exhibit 97-P)

123. Mr. Veal used the sales comparison method to determine

the "before" values of the three other subtypes of adjacent

property - i.e., developable land, undevelopable land, and



Docket No. 8956-13 - 33 -

commercial land. He did not perform a discount sellout analysis

for these subtypes. (Exhibit 99-P, 2005 Veal report p. 98)

124. Because he determined the easement did not enhance the

value of the adjacent property, he did not perform an "after"

valuation of the adjacent property. (Exhibit 99-P, 2005 Veal

report)

125. Mr. Veal determined the highest and best use of 557.48

acres of the easement area after the easement was recreational

use. (Exhibit 99-P, 2005 Veal report p. 102; Exhibit 97-P)

126. Mr. Veal determined the "after" value of this portion

of the easement area using the sales comparison method. The

properties he used as comparables were tracts of land in South

Carolina with a highest and best use as farm or timberland with

limited development potential. Mr. Veal determined the "after"

value of this portion of the 2005 CE was $1,000.00 per acre, or

$560,000.00 for the 557.48 acre easement area. (Exhibit 99-P,

2005 Veal report pp. 105-108)

127. Mr. Veal also determined that 2 acres of the 2005 CE

contained 10 reserved building pads, and that the value of these

2 acres, taking into account certain expenses, would be

$700,000.00. (Exhibit 97-P)
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128. Accordingly, Mr. Veal determined the "after" value of

the easement area was $1,260,000.00. (Exhibit 97-P)

129. Depending on whether the sales comparison method or

the sellout discount analysis is used to determine the "before"

value, Mr. Veal concludes that the value of the 2005 CE

contribution is either $54,690,000.00 or $54,640,000.00

respectively. (Exhibit 99-P, 2005 Veal report, Exhibit 97-P)

Veal 2006 CE Report

130. The 2006 report uses an effective date of December 20,

2006. (Exhibit 100-P, 2006 Veal report p. 1)

131. In determining the "before" value of the 2006 CE, Mr.

Veal valued the entire contiguous property by considering six

subtypes of property, which he valued separately. The six

subtypes he identified were (1) 989.24 developable acres above

600 feet (including 337.39 acres of the 2006 CE property), (2)

1,715.87 developable acres below 600 feet (including 161.87

acres of the 2006 CE property), (3) 942.54 acres of

undevelopable land, (4) 557.43 acres of 2005 CE property, (5) 2

acres of waterfront lots in the 2005 CE property, and (6) 26.55

acres best suited for commercial land. (Exhibit 100-P, 2006 Veal

report p. 75, exhibit 98-P)
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132. Mr. Veal used two methods for determining "before

value" of the developable acreage of the 2006 CE: the sales

comparison method and the discounted sellout method. (Exhibit

100-P, 2006 Veal report)

133. In using the sales comparison method for the above-

600-feet acres, Mr. Veal looked at the same three properties in

Shelby County, Alabama, that he considered in the 2005 CE sales

comparison analysis. For the below-600-feet acres, he considered

these three properties as well as a fourth property that was

also in Shelby County and which was zoned residential. Mr. Veal

made adjustments to the sales prices based on size, elevation,

and bond funding, and in some cases location, utility, and

unusable land. (Exhibit 100-P, 2006 Veal report p. 75-88)

134. Mr. Veal determined that, under the sales comparison

method, the property above 600 feet is valued at $85,000.00 per

acre, and that property below 600 fee is valued at $35,000.00

per acre, resulting in a "before" value for the 2006 CE property

of $33,855,000.00 (Exhibit 100-P, 2006 Veal report pp. 80, 87,

115)

135. In using the discounted sellout method, Mr. Veal

relied significantly on the report of Belinda Sward. (Exhibit

100-P, 2006 Veal report p. 101)
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136. Ms. Sward concluded that the 2006 CE area, if

developed, would have 41 120-foot lots with lake access, 105

standard 120-foot lots, 17 150-foot lots with mountain views, 7

150-foot lakefront lots, 65 200-foot lots with mountain views, 6

200-foot lots with lake views, 76 220-foot lakefront lots, and

28 large acreage with mountain views. Ms. Sward concluded that

the average sales prices for these types of lots would be

$125,000.00, $100,000.00, $250,000.00, $200,000.00, $300,000.00,

$250,000.00, $350,000.00, and $450,000.00, respectively. Ms.

Sward also determined that the lots would sell out over a 5-year

period. (Exhibit 100-P, 2006 Veal report p. 103-107)

137. Ms. Sward's report does not indicate how she

determined the lot values. (entire record)

138. Mr. Veal adjusted the average lot prices to take into

account sales and closing expenses, advertising costs, general

and administrative overhead expenses, and entrepreneurial

profit. (Exhibit 100-P, 2006 Veal report p. 110)

139. Mr. Veal did not take into account any infrastructure

costs, because he considered that these costs would be financed

by the issuance of Improvement District Bonds, which are repaid

through an assessment on the lot and paid by the lot owner.

(Exhibit 100-P, 2006 Veal report p. 109)
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140. Mr. Veal did not make any downward adjustments to Ms.

Sward's average lot prices to take into account the fact that

the lot owners would be required to pay Improvement District

Bond assessments. (entire record)

141. Mr. Veal also took into account inflation factors and

discount factors. (Exhibit 100-P, 2006 Veal report pp. 112-116)

142. Under the sales comparison method, Mr. Veal determined

the "before" value of the 2006 CE area was $33,850,000.00, and

under the sellout discount analysis the value was

$33,500,000.00. Although he placed greater reliance on the

sellout discount analysis, he ultimately concluded the "before"

value was $33,850,000.00 because it is easier to explain the

derivation of the conclusion using the sales comparison method.

(Exhibit 100-P, 2006 Veal report p. 115)

143. Mr. Veal used the sales comparison method to determine

the "before" values of the undevelopable land and commercial

land, and did not perform a discount sellout analysis for these

items. (Exhibit 100-P, 2006 Veal report p. 115)

144. For the "before" value with respect to the 2005 CE

property, including the waterfront lots, he used the "after"

value from the 2005 report. (Exhibit 98-P)
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145. Because he determined the easement did not enhance the

value of the adjacent property, he did not perform an "after"

valuation of the adjacent property. (Exhibit 100-P, 2006 Veal

report)

146. Mr. Veal determined the highest and best use of 499.26

acres of the 2006 CE area after the easement was recreational

use. (Exhibit 100-P, 2006 Veal report p. 119)

147. In the 2006 report and in the addendum, Mr. Veal

determined the "after" value of 493.26 acres of the 2006

easement area using the sales comparison method. The properties

he used as comparable sales were the same tracts of land in

South Carolina that were used in the 2005 report's "after" value

analysis, with a highest and best use as farm or timberland with

limited development potential. (Exhibit 100-P, 2006 Veal report

pp. 121-126; Exhibit 98-P)

148. Mr. Veal determined the "after" value of this portion

of the 2006 CE was $1,000.00 per acre, or $490,000.00 for the

493.26 acre easement area. (Exhibit 100-P, 2006 Veal report;

Exhibit 98-P)

149. In the addendum to his report, Mr. Veal determined

that 6 acres of the 2006 CE contained 6 "building pads," and

that the value of these 6 acres, taking into account certain
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expenses, would be $300,000.00. The remaining 493.26 acres would

therefore be $490,000.00 (Exhibit 98-P)

150. Mr. Veal determined that the value of the 2006 CE was

$33,570,000.00. (Exhibit 98-P)

Veal 2007 Report

151. The 2007 report uses an effective date of December 11,

2007. (Exhibit 101-P, 2007 Veal report p. 1)

152. In determining the "before" value of the 2007 CE, Mr.

Veal valued the entire contiguous property by considering five

subtypes of property, which he valued separately. The five

subtypes he identified were (1) 173.87 developable acres above

600 feet (all of which includes 2007 CE property), (2) 1045.3

developable acres below 600 feet (including 50.68 of 2007 CE

property), (3) 2,060.76 acres of undevelopable land (including

the 2005 and 2006 CE property), (4) 26.55 acres best suited for

commercial land, and (5) 2,907.75 acres of "excess" land.

(Exhibit 101-P, 2007 Veal report pp. 76-101)

153. Mr. Veal used two methods for determining "before

value" of the developable acreage of the 2007 CE: the sales

comparison method and the discounted sellout method. (Exhibit

101-P, 2007 Veal report)
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154. In using the sales comparison method for the above-

600-feet acres, Mr. Veal looked at the same three properties in

Shelby County, Alabama, that he considered in the 2005 CE and

2006 CE sales comparison analysis. For the below-600-feet acres,

he considered these three properties as well as a fourth

property that was also in Shelby County and which was zoned

residential, as he did in the 2006 CE sales comparison analysis.

Mr. Veal made adjustments to the sales prices based on size,

elevation, and bond funding, and in some cases location,

utility, and unusable land. (Exhibit 101-P, 2007 Veal report pp.

77-88)

155. Mr. Veal determined that, under the sales comparison

method, the property above 600 feet is valued at $45,000.00 per

acre, and that property below 600 feet is valued at $30,000.00

per acre (although the report at pp. 87-88 indicate the value is

$35,000.00 per acre), resulting in a "before" value for the 2007

CE property of $9,330,000.00 (Exhibit 101-P, 2007 Veal report p.

113)

156. In using the discounted sellout method, Mr. Veal

relied significantly on the report of Belinda Sward. (Exhibit

101-P, 2007 Veal report p. 102)
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157. Ms. Sward concluded that the 2007 CE area, if

developed, would have 34 standard 120-foot lots,9 120-foot

lakefront lots, 20 standard 150-foot lots, 17 150-foot lots with

mountain views, 14 150-foot lakefront lots, 13 200-foot

lakefront lots, and 23 200-foot lots with mountain views. Ms.

Sward concluded that the average sales prices for these types of

lots would be $100,000.00, $175,000.00, $150,000.00,

$250,000.00, $200,000.00, $350,000.00, and $300,000.00,

respectively. Ms. Sward also determined that the lots would sell

out over a 5-year period. (Exhibit 101-P, 2007 Veal report pp.

102-105)

158. Ms. Sward's report does not indicate how she

determined the lot values. (entire record)

159. Mr. Veal adjusted the average lot prices to take into

account sales and closing expenses, advertising costs, general

and administrative overhead expenses, and entrepreneurial

profit. (Exhibit 101-P, 2007 Veal report p. 106).

160. Mr. Veal did not take into account any infrastructure

costs, because he considered that these costs would be financed

by the issuance of Improvement District Bonds, which are repaid

through an assessment on the lot and paid by the lot owner.

(Exhibit 101-P, 2007 Veal report pp. 106-107)
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161. Mr. Veal did not make any downward adjustments to Ms.

Sward's average lot prices to take into account the fact that

the lot owners would be required to pay Improvement District

Bond assessments. (entire record)

162. Mr. Veal also took into account inflation factors and

discount factors. (Exhibit 101-P, 2007 Veal report pp. 108-112)

163. Under the sales comparison method, Mr. Veal determined

the "before" value of the 2007 CE area was $9,330,000.00, and

under the sellout discount analysis the value was $9,600,000.00.

Although he placed greater reliance on the sellout discount

analysis, he ultimately concluded the "before" value was

$9,330,000.00 because it is easier to explain the derivation of

the conclusion using the sales comparison method. (Exhibit 101-

P, 2007 Veal report p. 113)

164. Mr. Veal used the sales comparison method to determine

the "before" values of the undevelopable land and commercial

land, and did not perform a discount sellout analysis for these

items. (Exhibit 101-P, 2007 Veal report pp. 89-100)

165. Mr. Veal determined the "before" value of the "excess

land" by generally referring to data that may appear elsewhere

within the report, but he does not perform a detailed sales
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comparison for this subtype of property. (Exhibit 101-P, 2007

Veal report p. 100)

166. Because he determined the easement did not enhance the

value of the adjacent property, he did not perform an "after"

valuation of the adjacent property. (Exhibit 101-P, 2007 Veal

report p. 127)

167. Mr. Veal determined the highest and best use of 224.55

acres of the 2007 CE area after the easement was recreational

use. (Exhibit 101-P, 2007 Veal report p. 116)

168. Mr. Veal determined the "after" value of the 2007

easement area using the sales comparison method. The properties

he used as comparables were the same tracts of land in South

Carolina that were used in the 2006 and 2007 reports' "after"

value analysis, with a highest and best use as farm or

timberland with limited development potential. (Exhibit 101-P,

2007 Veal report pp. 118-126)

169. Mr. Veal determined the "after" value of the 2007 CE

was $1,000.00 per acre, or $220,000.00 for the 224.55 acre

easement area. (Exhibit 101-P, 2007 Veal report p. 126)

170. Accordingly, Mr. Veal determined that the value of the

2007 CE was $9,110,000.00. (Exhibit 101-P, 2007 Veal report p.

127)
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McGurrin Report

171. Respondent submitted an expert report from Gary

McGurrin with respect to valuation of the 2005, 2006, and 2007

CEs, with an addendum as a separate submission to correct errors

in Mr. McGurrin's report. (Exhibit 103-R, McGurrin report;

Exhibit 104-R)

172. Mr. McGurrin used two methods to determine the value

of the CEs: (1) an analysis of sales of easements, and (2) the

before-and-after method. (Exhibit 103-R, McGurrin report)

173. Mr. McGurrin found 15 sales of easements in Alabama

and Georgia between 2003 and 2009, the majority of which were

sold to the U.S. Department of Agriculture. (Exhibit 103-R,

McGurrin report p. 50)

174. Mr. McGurrin selected for analysis the six easement

sales closest to the valuation dates and most similar in size to

the easements at issue. The following chart indicates the data

of these sales:

County Sale Date Price Acres $/Acre

Burke, Ga. 7/27/2004 $509,082 798.56 $537

Candler, Ga. 8/12/2005 $496,450 496.50 $1,000

Shelby, Ala. 12/28/2006 $165,000 149.06 $1,100

Shelby, Ala. 1/2/2007 $410,400 547.20 $750
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Bartow, Ga. 12/18/2007 $262,500 95.55 $2,747

Brantley, Ga. 11/6/2007 $482,613 283.89 $1,700

(Exhibit 103-R, McGurrin report p. 50-51)

175. Mr. McGurrin's report determined that the easement

sale in Bartow, Georgia, involved an easement most similar to

the easements on the Pine Mountain Property out of the selected

six, but the restrictions were more severe than the Pine

Mountain CEs, as it does not allow for any residential

development, agricultural activities, or timber harvesting.

(McGurrin report p. 51)

176. The Bartow easement sale has a per-acre price at the

high end of the value range due to its smaller size, and

therefore per-acre value is subject to larger than typical

adjustments in comparing the price to the larger sized Pine

Mountain CEs. (Exhibit 103-R, McGurrin report p. 51)

177. Mr. McGurrin determined that, under the sales of

easements method, the CEs should be valued at $2,000.00 per

acre. (Exhibit 103-R, McGurrin report p. 51).

178. Accordingly, Mr. McGurrin determined that the 2005 CE,

the 2006 CE, and the 2007 CE should be valued at $1,119,000.00,
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$998,000, and $449,000, respectively, under the sales of

easements method. (Exhibit 103-R, McGurrin report p. 84)

179. With respect to the "before" value, Mr. McGurrin

determined that the highest and best use of the CE property, as

vacant, is as undeveloped open space to be used for recreation;

the "after" highest-and-best use is the same, although if

development were to occur then the highest and best use would

become recreational open/park areas. (Exhibit 103-R, McGurrin

report pp. 46-47)

180. Mr. McGurrin determined that, based on plans for Pine

Mountain that had been drawn up by land planner Jeff Pate, PMP

never intended to develop the CE areas. (Exhibit 103-R, McGurrin

report p. 46; see exhibit 99-P, 2005 Veal report p. 12, which

shows an initial master plan with contemplated open space)

181. Mr. McGurrin determined that development of the Pine

Mountain Property would extend over a long period of time, up to

30 years. (Exhibit 103-R, McGurrin report p. 45)

182. In his highest and best use analysis, Mr. McGurrin

included in his consideration of comparable sales the actual

sales of the Pine Mountain Property by PMP to develop the

"before" value. (Exhibit 103-R, McGurrin report p. 53 et seq.)
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183. For the "after" value, Mr. McGurrin looked at sales of

land subject to easements in Franklin County, Ala., Talladega

County, Ala., DeKalb County, Ala., and Walker County, Ga.,

determining that these sales suggest a value of $2,000.00 per

acre for 2005, taking into account 12 percent inflation for the

2006 and 2007 after values. (Exhibit 103-R, McGurrin report p.

70-81)

184. In his valuations, Mr. McGurrin did not take into

account the $5 million paid by PMP to Eddleman Properties to

account for the increase in value to the Pine Mountain Property

because of the accumulation of the property. (entire record)

185. The eased parcels are located on mountain ridges, and

therefore would be expensive, if not cost prohibitive, to

develop due to steep slopes. (Exhibit 103-R, McGurrin report p.

44)

186. In determining the 2005 CE value using the before-and-

after method, Mr. McGurrin determined that the total acreage

(rounded to 2,900) had a "before" value $5,200/acre (total of

$15,080,000.00), and the "after" value consisted of 560 acres of

eased property at $2,000/acre (total of $1,120,000.00) and 2,340

acres of adjacent property at $5,200/acre (total of
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$12,168,000.00). Accordingly, the 2005 CE was valued at

$2,912,000.00. (Exhibit 104-R)

187. In determining the 2006 CE value using the before-and-

after method, Mr. McGurrin determined that the "before" value of

the total acreage (rounded to 5,047) is calculated by valuing

the existing easement property (the 560-acre 2005 CE) at

$2,240/acre, and valuing the 4,487 acres of unencumbered

property at $6,600/acre, resulting in a before value of

$30,868,600.00. The "after" value was calculated by valuing the

499 acres of 2006 CE property, as well as the 560 acres of 2005

CE property, at $2,240/acre, and valuing the 3,988 acres of

unencumbered property at $6,600/acre, resulting in an after

value of $27,575,200.00 Accordingly, the 2006 CE was valued at

$3,293,400.00. (Exhibit 104-R)

188. In determining the 2007 CE value using the before-and-

after method, Mr. McGurrin determined that the "before" value of

the total acreage (rounded to 6,224) is calculated by valuing

the existing easement property (the 1,059 acres of the 2005 CE

and 2006 CE) at $2,509/acre, and valuing the 5,165 acres of

unencumbered property at $7,500/acre, resulting in a before

value of $41,394,319.00. The "after" value was calculated by

valuing the 225 acres of 2006 CE property, as well as the 1,059
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acres of 2005 CE and 2006 CE property, at $2,240/acre, and

valuing the 4,940 acres of unencumbered property at $7,500/acre,

resulting in an after value of $38,454,928.00 Accordingly, the

2007 CE was valued at $2,939,391.00. (Exhibit 104-R)

189. Mr. McGurrin considered whether the CEs resulted in

the enhancement of PMP's other property, and determined there

was no enhancement. (Exhibit 103-R, McGurrin report p. 84-85)

190. McGurrin ultimately concluded that the direct sales of

easements was the most accurate approach to determining value,

and therefore he concluded that the values of the 2005 CE, the

2006 CE, and the 2007 CE are $1,119,000.00, $998,000.00, and

$449,000.00, respectively (Exhibit 103-R, McGurrin report p. 2)
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ULTIMATE FINDINGS OF FACT

1. PMP has failed to establish that the conservation

easements are "qualified real property interests" as required by

section 170. (entire record)

2. PMP has failed to establish that the contributions of

the easements were "exclusively for conservation purposes," as

required by section 170. (entire record)

3. PMP wrongly valued the conservation easements by

failing to consider sales of comparable easements. (entire

record)

4. The value of the conservation easements is

$2,000/acre, based upon sales of comparable easements.

5. PMP wrongly valued the easements by concluding that

the highest and best use of the subject property before the

easements was residential and commercial development. (entire

record)

6. PMP did not intend to develop the easement areas.

(entire record)

7. PMP wrongly treated the subject properties as PUD-

zoned on the contribution dates of the 2005 and 2006 easements

for valuation purposes. (entire record)
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8. The highest and best use of the property subject to

the easements before and after the grant of each easement was

undeveloped open space to be used for recreation. (entire

record).

9. The before-and-after values of the Pine Mountain

Property, and the values of the conservation easements under the

before-and-after valuation method, are as follows:

2005 2006 2007

Before Value $15,080,000 $30,868,600 $41,394,319

After Value $12,168,000 $27,575,200 $37,050,000

CE Value $2,912,000 $3,293,400 $2,939,319
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POINTS RELIED UPON

In the FPAAs, respondent determined that PMP was not

entitled to deductions under section 170 with respect to the

donations of conservation easements to NALT. As a result,

respondent disallowed PMP's noncash charitable contribution

deductions for taxable years 2005, 2006, and 2007. PMP is not

entitled to deductions with respect to the donations of the

easements because (1) it has failed to establish that the

contributions were "qualified conservation contributions," and

(2) it has not proved that the values of the easements were as

claimed. At most, PMP is only entitled to deductions in the

amount of $2,000 per easement acre.



Docket No. 8956-13 - 53 -

ARGUMENT

Respondent's determinations are presumed correct, and

taxpayers bear the burden of proving that those determinations

are erroneous. Tax Court Rule 142(a); Welch v. Helvering, 290

U.S. 111, 115 (1933). However, pursuant to the Court's Order

dated March 18, 2015, respondent has the burden of proof with

respect to any position respondent failed to identify during the

hearing in this case held on March 18, 2015.

PMP must prove its entitlement to deduct the claimed

charitable contributions; deductions are strictly a matter of

legislative grace, and PMP must satisfy the specific statutory

requirements for the claimed deductions. Deputy v. Du Pont, 308

U.S. 488, 493 (1940).

I. PMP may not claim a charitable contribution deduction,

because it did not make a Qualified Conservation Contribution

Section 170(a)(1) allows a deduction for a charitable

contribution made during the taxable year. A charitable

contribution is a "contribution or gift" to, or for the use of,

an organization described in section 170(c)(2). As a general

rule, a charitable contribution may only be deducted if verified

under regulations prescribed by the Secretary. Section

170(a)(1).
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Generally, a taxpayer may not claim a charitable

contribution deduction for the gift of a partial property

interest. However, section 170(f) (3) (B) (iii) provides an

exception for a "qualified conservation contribution," defined

as a contribution of (1) a "qualified real property interest"

(2) to a "qualified organization" (3) "exclusively for

conservation purposes." Section 170(h) (1) (A)-(C); Belk v.

Commissioner, 140 T.C. 1 (2013), supplemented by T.C. Memo.

2013-54, aff'd, 774 F.3d 221 (4th Cir. 2014). The parties have

stipulated that NALT, the donee in this case, was a "qualified

organization" at the time of the conservation easement

contributions.

A. PMP did not donate a Qualified Real Property

Interest

A qualified conservation contribution requires that a

specific piece of real property be subject to a use restriction

granted in perpetuity, and if a CE permits a taxpayer to change

what property is subject to the easement, the use restriction

was not granted in perpetuity. Section 170(h) (2) (C); Belk v.

Commissioner, 140 T.C. 1 (2013), supplemented by T.C. Memo.

2013-54, aff'd, 774 F.3d 221 (4th Cir. 2014).
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Treas. Reg. 1.170A-14(g) elaborates on the perpetuity

requirements of section 170(h) (2) (C), providing in part:

(g) Enforceable in perpetuity--(1) In general. In the case

of any donation under this section, any interest in the property

retained by the donor (and the donor's successors in interest)

must be subject to legally enforceable restrictions (for

example, by recordation in the land records of the jurisdiction

in which the property is located) that will prevent uses of the

retained interest inconsistent with the conservation purposes of

the donation.

In this case, PMP fails to meet the perpetuity requirement.

Section 6.7 of each CE allows amendments to the conservation

easements in the sole discretion of PMP and NALT. Aside from the

"savings clause," which clearly has no effect,2 the only

limitation amending the easements is that the amendments not be

inconsistent with the "Conservation Purposes." This limitation

2 The modification provision in section 6.7 of each easement
includes a "savings clause," indicating that an amendment may
not be agreed to by NALT if it would cause the easement to fall
out of compliance with section 170. However, in Belk v.
Commissioner, 774 F.3d 221 (4th Cir. 2014), the court
specifically considered, and disregarded, an identical savings
clause. The court held that the provision was an unenforceable
condition subsequent, and that an attempt to use a future event
to alter the current terms of an enforceable contract "involved
the sort of trifling with the judicial process that cannot be
sustained." Belk, 774 F.3d at 230 (citation and internal
quotation omitted.
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is ambiguous, as it does not delineate any clear parameters as

to which provisions of the easements may, or may not, be

modified, and it has little meaning. Accordingly, it appears

that under this provision PMP and NALT could agree to modify the

conservation easement by substituting eased land with non-eased

land, as long as the "Conservation Purposes" are protected.

If PMP and NALT, in their sole discretion, decide to change

the boundaries, property currently located within a conservation

area and protected by a CE would be included in the building

areas and no longer subject to the CE's terms and conditions.

Because PMP reserved the right to change the property subject to

the CE through this modification, the use restrictions on the

real property that is subject of the CE deeds was not granted in

perpetuity, and thus PMP failed to donate a qualified real

property interest.

In Belk v. Commissioner, supra, the Court held that the

ability to modify a conservation easement by substituting eased

land for non-eased land violates the perpetuity rule under

section 170(h) (2) (C), even if the conservation purposes are

preserved.

In Balsam Mountain Investments LLC v. Commissioner, T.C.

Memo. 2015-43, the Court expanded the scope of Belk. Whereas the
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facts in Belk provided for substitutions of other land for all

of the eased property, in Balsam Mountain only 5 percent of the

eased property could be substituted through modifications to the

boundaries. The Court held that the distinction with the Belk

facts did not matter: because eased property could be taken out

of the easement area, the easement was not an interest in a

specific piece of real property. The Court stated:

[A]n interest in real property is a "qualified real
property interest" ... only if it is an interest in an
identifiable, specific piece of real property. The easement
granted by [the taxpayer] permitted it to change the

boundaries of the "Conservation Area". Therefore the
easement is not an interest in an identifiable, specific
piece of real property.

Balsam Mountain T.C. Memo. 2015-43 *7-8.

In Bosque Canyon Ranch, L.P. v. Commissioner, T.C. Memo.

2015-130, the Court again applied Belk, holding that due to the

taxpayer's ability to modify the terms of the conservation

easement, the property purportedly protected by the easements

could lose that protection, and thus the restrictions on the use

of the property were not granted in perpetuity. Bosque Canyon

Ranch, T.C. Memo. 2015-130 *6.

Additionally, the 2005 CE and the 2006 CE specifically

contemplate sixteen building areas for residential dwelling

units, as well as ancillary barns, stables, piers, boat
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launches, boat storage facilities, sheds, garages, gazebos,

pools, a lodge or clubhouse for guests, driveways, and parking

areas. The 2005 CE sets out specifically the size and location

of ten building areas; however, PMP reserves the right to use

additional land outside of the building areas for the barns,

piers, and other ancillary structures. The 2005 CE also includes

provisions for modifying the boundaries of the building areas by

amendment to the CE. The 2006 CE provides for six building areas

but does not specify their size or location (but nevertheless

provides for modifications of the boundaries by amendment).

The rights to construct facilities with respect to the

sixteen building areas are rights reserved by PMP as exceptions

to the restrictions in Article 2 of the 2005 CE and of the 2006

CE. However, the actual land for which the usage rights are

reserved is not fully specified in the easements. Although the

10 building areas in the 2005 CE are specified as to location

and size, the boundaries of each building area are subject to

modification. Further, the location and boundaries of the barns

ancillary to the 10 building areas in the 2005 CE, as well as of

the six building areas in the 2006 CE, are not specified in the

easement documents. As such, because the easement documents do

not specify the location and boundaries of these facilities, the
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easements do not protect an identifiable, specific piece of real

property. Balsam Mountain, T.C. Memo. 2015-43 *7-8.

Section 170(h) (2) requires a restriction granted in

perpetuity for a qualified real property interest. Because PMP

retains the ability to change boundaries of the property subject

to the CEs, the statutory perpetuity requirements are not met.

The ability of NALT to reject or accept a proposed modification

is irrelevant; "restrictions [in a deed] are supposed to be

perpetual in the first place, and the decision to terminate them

should not be solely by interested parties." Carpenter v.

Commissioner, T.C. Memo. 2012-1 at *18-19 (citing Small, Federal

Tax Law of Conservation Easements 16-4 (1986)).

Consequently, the specific property interests donated are

not protected in perpetuity, and therefore do not constitute

"qualified real property interests" within the meaning of

section 170 (h) (2) (C) .

B. PMP did not donate the CEs Exclusively for

Conservation Purposes

As indicated above, a qualified conservation contribution

must be made exclusively for conservation purposes.

Section 170 (h) (1) (C) . Under section 170 (h) (5) (A) , a conservation
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easement is not treated as exclusively for conservation purposes

unless the conservation purpose is protected in perpetuity.

Although sections 170(h) (2) (C) (discussed above) and

170(h)(5) both require perpetuity, they are separate and

distinct requirements. Section 170(h) (2) (C) requires that the

easement be subject to a use restriction in perpetuity, whereas

section 170(h) (5) (A) requires that the conservation purpose be

protected in perpetuity. Thus, section 170(h) (2) (C) relates to

the real property interest donated and section 170(h) (5) (A)

relates to the conservation purpose. Belk, 140 T.C. at 12.

C. The CEs did not protect the Conservation Purposes

in perpetuity

Under Section 170 (h) (4) (A), the term "conservation

purposes" generally means:

(i) The preservation of land areas for outdoor recreation

by, or the education of, the general public,

(ii) The protection of a relatively natural habitat of

fish, wildlife, or plants, or similar ecosystems,

(iii) The preservation of certain open space (including

farmland and forest land), or

(iv) The preservation of a historically important land

area or a certified historic structure.
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The easements in this case do not involve subparagraphs (i)

and (iv); accordingly, PMP argues that the property qualifies as

protecting a relatively natural habitat and preserving open

space, but it has failed to prove the easements satisfy the

requirements for either.

1. Habitat

Section 1.170A-14(d)(3), Income Tax Reg., elaborates on the

conservation purpose requirements of section 170(h) (4) (A) (ii)

regarding "relatively natural habitat," providing in part:

(3) Protection of environmental system--(i) In
general. The donation of a qualified real property interest
to protect a significant relatively natural habitat in
which a fish, wildlife, or plant community, or similar
ecosystem normally lives will meet the conservation
purposes test of this section. The fact that the habitat or
environment has been altered to some extent by human
activity will not result in a deduction being denied under
this section if the fish, wildlife, or plants continue to
exist there in a relatively natural state. For example, the
preservation of a lake formed by a man-made dam or a salt
pond formed by a man-made dike would meet the conservation
purposes test if the lake or pond were a nature feeding
area for a wildlife community that included rare,
endangered, or threatened native species.

(ii) Significant habitat or ecosystem. Significant
habitats and ecosystems include, but are not limited to,
habitats for rare, endangered, or threatened species of
animal, fish, or plants; natural areas that represent high
quality examples of a terrestrial community or aquatic
community, such as islands that are undeveloped or not
intensely developed where the coastal ecosystem is
relatively intact; and natural areas which are included in,
or which contribute to, the ecological viability of a
local, state, or national park, nature preserve, wildlife
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refuge, wilderness area, or other similar conservation
area.

The regulations explain that a contribution of a qualified

real property interest that meets this significant habitat or

ecosystem test is deductible even if, as here, the public's

right to access that property is restricted. Treas. Reg.

§ 1.170A-14(d)(3)(iii). Based on the provisions of section

1.170A-14(d)(3)(i) and (ii), it is obvious that not all

"habitat" is "relatively natural habitat" for purposes of

section 170(h) (4) (A) (ii). The legislative history makes clear

that the provisions allowing deductions for conservation

easements was directed at the preservation of unique or

otherwise significant land areas. S. Rep. 96-1007, 1980-2 C.B.

599, 603. In particular, section 170(h) (4) (A)(ii) was intended

to protect or enhance the "viability of an area or environment

in which a fish, wildlife, or plant community normally lives or

occurs." S. Rep. 96-1007, 1980-2 C.B. 599, 604. The regulations

quoted above make clear that protection of an ordinary habitat

is not a conservation purpose. The habitat must be a "natural

area" and must be of a "high quality."

2. Open Space

Deductible open space must be preserved pursuant to a

clearly delineated Federal, State, or local government
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conservation policy, or be for the scenic enjoyment of the

general public and provide a significant public benefit. Treas.

Reg. § 1.170A-14(d)(4).

Treas. Reg. § 1.170A-14(d)(4)(i) provides that a donation

will preserve open space if such preservation is for the scenic

enjoyment of the general public and will yield a significant

public benefit. Treas. Reg. § 1.170A-14(d) (4) (i) (B).

Preservation of land may be for the scenic enjoyment of the

general public if development of the property would impair the

scenic character of the local rural or urban landscape or would

interfere with a scenic panorama that can be enjoyed from a

park, nature preserve, road, waterbody, trail, or historic

structure or land area, and such area or transportation way is

open to, or utilized by, the public. Treas. Reg. § 1.170A-

14(d)(4)(ii). Scenic enjoyment will be evaluated by considering

all pertinent facts and circumstances germane to the

contribution. Id. Public benefit will be evaluated by

considering all pertinent facts and circumstances germane to the

contribution. Treas. Reg. § 1.170A-14(d) (4) (iv). Finally, while

the entire property does not have to be visible to the public,

the benefit from the donation may be insufficient to qualify for
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a deduction if only a small portion of the property is visible

to the public. Treas. Reg. § 1.170A-14(d) (4) (ii) (B)

Whether open space provides scenic enjoyment for the

general public is determined based on all facts and

circumstances. Treas. Reg. § 1.170A-14(d) (4) (ii) (A) provide

eight factors to help determine if an open space provides scenic

enjoyment:

(1) The compatibility of the land use with other land
in the vicinity;

(2) The degree of contrast and variety provided by the
visual scene;

(3) The openness of the land (which would be a more
significant factor in an urban or densely populated setting
or in a heavily wooded area);

(4) Relief from urban closeness;

(5) The harmonious variety of shapes and textures;

(6) The degree to which the land use maintains the
scale and character of the urban landscape to preserve open
space, visual enjoyment, and sunlight for the surrounding
area;

(7) The consistency of the proposed scenic view with a
methodical state scenic identification program, such as a
state landscape inventory; and

(8) The consistency of the proposed scenic view with a
regional or local landscape inventory made pursuant to a
sufficiently rigorous review process, especially if the
donation is endorsed by an appropriate state or local
governmental agency.
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Treas. Reg. § 1.170A-14(e)(1) provides that a contribution

must be exclusively for conservation purposes. Treas. Reg.

§ 1.170A-14(e)(2) disallows any deduction where the conservation

easement would preserve one of the conservation purposes "but

would permit destruction of other significant conservation

interests." The regulation provides that:

For example, the preservation of farmland pursuant to
a State program for flood prevention and control would not
qualify under paragraph (d)(4) of this section if
requirement under the terms of the contribution a
significant naturally occurring ecosystem could be injured
or destroyed by the use of pesticides in the operation of
the farm. However, this is not intended to prohibit uses of
the property, such as selective timber harvesting or
selective farming if, under the circumstances; those uses
do not impair significant conservation interests.

Section 1.170A-14(e)(2) provides that a deduction will not

be allowed if the contribution would accomplish one of the

enumerated conservation purposes but would permit destruction of

other significant conservation interests. The contribution of

the easement is not deductible because the easements allow uses

of the property that are inconsistent with significant

conservation purposes.

The easements in this case contain several instances of

inconsistent uses. Although Article 2 of each easement imposes

significant restrictions on use, the Reserved Rights in Article

3 render the Article 2 restrictions superfluous. In reading
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these two Articles together, along with PMP's ability to modify

the conservation easement documents pursuant to section 6.7 of

each easement (discussed elsewhere in this Brief), virtually the

only limitation on PMP's use of the Pine Mountain Property is

that, in NALT's view, the proposed use is not inconsistent with

the conservation purposes.

For example, section 2.8 of the 2005 CE provides that no

signs, billboards, or outdoor advertising may be placed within

the conservation areas. However, section 3.22 permits the

placement of signs; although the types of signs permitted under

this section are limited, PMP has the ability to modify this

provision under section 6.7 to allow any type of sign, as long

as, in NALT's view, the sign is not inconsistent with the

conservation purposes.

Because there are numerous inconsistent uses allowed in the

easements, the easements do not protect conservation purposes in

perpetuity.

II. PMP's Valuation of the CEs was incorrect

An expert's opinion is admissible if it assists the trier

of fact to understand the evidence or to determine a fact in

issue. Fed. R. Evid. 702. The Court evaluates expert opinions in

the light of the expert's demonstrated qualifications and all
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other evidence in the record. See Parker v. Commissioner, 86

T.C. 547, 561 (1986). Where experts offer competing estimates of

fair market value, the Court decides how to weigh those

estimates by, inter alia, examining the factors the experts

considered in reaching their conclusions. See Casey v.

Commissioner, 38 T.C. 357, 381 (1962). The Court is not bound by

the opinion of any expert witness, and may accept or reject

expert testimony in the exercise of its sound judgment.

Helvering v. Natl. Grocery Co., 304 U.S. 282 (1938); Estate of

Newhouse v. Commissioner, 94 T.C. 193, 217 (1990). The Court may

also reach a decision as to the value of property that is based

on the Court's own examination of the evidence in the record.

Silverman v. Commissioner, 538 F.2d 927, 933 (2d Cir. 1976),

affg. T.C. Memo. 1974-285.

A. PMP's appraiser did not use the correct standard

for evaluating fair market value

The value of a donated conservation easement is equal to

the fair market value of the perpetual conservation restriction

at the time of the contribution. Treas. Reg. § 1.170A-

14(h) (3) (i). Fair market value is defined as the "price at which

the property would change hands between a willing buyer and a

willing seller, neither being under any compulsion to buy or
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sell and both having reasonable knowledge of relevant facts."

Treas. Reg. § 1.170A-1(c)(2).

In Chapman Glen Ltd. v. Commissioner, 140 T.C. 294, 325

(2013), the Court discussed the characteristics of the willing

seller and the willing buyer:

The willing buyer and the willing seller are
hypothetical persons, instead of specific individuals or
entities, and the characteristics of these hypothetical
persons are not always the same as the personal
characteristics of the actual seller or a particular buyer.
The views of both hypothetical persons are taken into
account, and focusing too much on the view of one of these
persons, to the neglect of the view of the other, is
contrary to a determination of fair market value.

Chapman Glen Ltd., 140 T.C. at 325 (citations omitted). By

considering the willing-buyers and willing-sellers as

hypothetical rather than as the actual parties involved, there

is an objective standard by which to measure value. Propstra v.

United States, 680 F.2d 1248, 1251-1252 (9th Cir. 1982); see

Estate of Bright v. United States, 658 F.2d 999, 1005-1006 (5th

Cir. 1981); Newhouse v. Commissioner, 94 T.C. 193, 218 (1990);

see also Estate of Scanlan v. Commissioner, T.C. Memo. 1996-331,

aff'd without published opinion, 116 F.3d 1476 (5th Cir. 1997);

Estate of Cloutier v. Commissioner, T.C. Memo. 1996-49.

Throughout his appraisal of the CEs, Mr. Veal did not base

his conclusions on a hypothetical sale of the Pine Mountain
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Property. Rather, he placed great significance on the actions of

Douglas Eddleman and Eddleman Properties with respect to the

Pine Mountain Properties. He looked at Mr. Eddleman's past

history as a successful residential and commercial developer in

Shelby County, as well as his negotiations with Westover to have

the Pine Mountain Property annexed and zoned for residential and

commercial development. He looked at Eddleman Properties'

ability to attract investors for its development projects.

In fact, Mr. Veal's valuation focused on the potential

value the Pine Mountain Property had while in Eddleman

Properties' control. He did not consider a hypothetical seller.

He did not even consider a hypothetical sale. Had he considered

a sale, he would need to take into account the cessation of

annexation negotiations and how this would affect the

probability of annexation and PUD zoning.

As was made clear by Mr. Eddleman's testimony and Mr.

Veal's report, Eddleman Properties is one of the most respected

developers in the Birmingham Alabama metropolitan area. However,

this characterization has no bearing on the consideration of a

hypothetical sale by a hypothetical seller and a hypothetical

buyer.
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On the date of the 2005 CE, the Pine Mountain Property was

situated in unincorporated Shelby County, and could not be

developed. PMP indicated that negotiations for annexation and

zoning were under way, but if the property were subject to a

hypothetical sale on that date, there is no indication the

annexation and zoning negotiations would continue, or that any

future development would be based on PMP's development plans. In

fact, at the time of the 2005 CE, PMP had not even submitted an

application for annexation into Westover. Similarly, on the date

of the 2006 CE, PMP had only recently submitted applications for

annexation.

B. PMP's appraiser failed to consider sales of

comparable easements

Section 1.170A-14(h) (3) (i) provides that the primary method

of valuing a conservation easement is based on sales of

comparable easements:

If there is a substantial record of sales of easements
comparable to the donated easement (such as purchases
pursuant to a governmental program), the fair market value
of the donated easement is based on the sales prices of
such comparable easements.

Sec. 1.170A-14(h) (3) (i), Income Tax Regs.

In most reported conservation easement cases, this

valuation method is passed over by the parties and by the Court
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on the assumption that there is no market for the sale of

easements. See Symington v. Commissioner, 87 T.C. 892 (1986).

In Trout Ranch, LLC v. Commissioner, T.C. Memo. 2010-283,

aff'd without published opinion, 493 Fed. Appx. 944 (10th Cir.

2012), the taxpayer sought to have a conservation easement

valued using the "sales of easements" approach. In that case,

the Court found that the terms of the easements cited by the

taxpayer were not comparable to the terms of the subject

easement.

If there is a lack of easement sales, the regulations

provide a secondary valuation method using a "before and after"

approach:

If no substantial record of market-place sales is
available to use as a meaningful or valid comparison, as a
general rule (but not necessarily in all cases) the fair
market value of a perpetual conservation restriction is
equal to the difference between the fair market value of
the property it encumbers before the granting of the
restriction and the fair market value of the encumbered
property after the granting of the restriction. * * *

Treas. Reg. § 1.170A-14(h) (3); Hilborn v. Commissioner, 85 T.C.

677 (1985).

PMP specifically engaged Mr. Veal to perform a "before and

after" valuation; the engagement letters are silent as to the

"sales of easements" approach. Reflecting this engagement, Mr.

Veal's reports do not reference the "sales of easements"
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approach at all, but instead state as an "extraordinary

assumption" that the proper methodology for valuing the

conservation easements is through the "before and after" method.

Respondent's expert appraiser, Mr. McGurrin, identified

several sales of comparable easements. Some of the easements he

identified are in the Birmingham metropolitan area, but because

there are few areas in the immediate vicinity with similar

topology he expanded his market to include neighboring Georgia.

Mr. McGurrin based his valuation on six easements that are most

comparable to the subject property.

PMP did not call any witnesses to rebut Mr. McGurrin's

report. During Mr. Veal's testimony, he speculated that the

evaluation of "comparable easements" would include an assessment

of the underlying property's highest and best use. This

speculation is not supported in the case law; as the Trout Ranch

case makes clear, the evaluation of comparable sales of

easements focuses on a review of the terms of the easements and

a comparison of the restrictions on property usage imposed

therein.

C. PMP's appraiser did not properly apply the

"before and after" valuation method
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If there is not a substantial record of sales of comparable

easements, then the fair market value of the easement is equal

to the difference between the fair market value of the property

before the easement is granted and the fair market value of the

property after the easement. Sec. 1.170A-14(h) (3) (i). In making

the "before and after" valuation, all of the contiguous property

of the taxpayer is taken into account. Id.

The Court has used a "before and after" methodology in

evaluating conservation easements. Browning v. Commissioner, 109

T.C. 303, 315 (1997); Hughes v. Commissioner, T.C. Memo. 2009-

94. Valuation is not a precise science, and the fair market

value of property on a given date is a question of fact to be

resolved on the basis of the entire record. See, e.g., Kaplan v.

Commissioner, 43 T.C. 663, 665 (1965); Arbini v. Commissioner,

T.C. Memo. 2001-141.

Under the "before and after" method, an appraiser first

takes into account not only the current use of the property but

also its highest and best use. See Stanley Works & Subs. v.

Commissioner, 87 T.C. 389, 400 (1986); Treas. Reg. § 1.170A-

14(h) (3) (i) and (ii). A property's highest and best use is the

highest and most profitable use for which it is adaptable and

needed or likely to be needed in the reasonably near future.
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Olson v. United States, 292 U.S. 246, 255 (1934). The highest

and best use can be any realistic, objective potential use of

the property. Symington v. Commissioner, 87 T.C. 892, 896

(1986). The property's highest and best use is presumed to be

the current use of the land, absent proof to the contrary.

Mountanos v. Commissioner, T.C. Memo. 2013-138, *7 (2013);

Symington v. Commissioner, 87 T.C. at 896.

Mr. Veal determined that the "highest and best use" of the

Pine Mountain Property was for residential and commercial

development. This conclusion was arrived at after several

significant errors on his part.

Mr. Veal's reports rely significantly on assumptions that

are incorrect, and on suggested conclusions from other sources,

and as such his conclusions are questionable. Mr. Veal was given

access to an "electronic box," and it appears he used inaccurate

sources therein without properly investigating or verifying. For

example, his reports use incorrect valuation dates even though

basic fact checking would have revealed the correct dates (the

dates he used were from the original, pre-contribution valuation

reports submitted with PMP's tax returns, and he somehow

concludes that the given dates reflect the dates the CEs were

recorded). Mr. Veal used the report of Ms. Sward, who is not an
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appraiser, to assign per-lot values in his discount sellout

analysis, and there does not appear to be any data backing up

these per-lot values or any analysis by Mr. Veal confirming the

accuracy of these values. Mr. Veal used incorrect annexation and

zoning dates provided by Mr. Eddleman to make his highest/best

determination that the CEs were PUD-zoned.

Additionally, Mr. Veal placed a great significance on an

enhanced value of property over 600 feet in elevation. He did

not provide any explanation of why this elevation is a

significant dividing line, especially in light of the fact that

the lowest elevation of the Pine Mountain Property is 300 to 350

feet.

In making his discount sellout analysis, Mr. Veal assumed

there would be no development costs involved because they would

likely be covered by an Improvement District Bond, which would

be repaid by periodic assessments on the eventual lot

purchasers. However, his reports do not take into account any

economic effect the imposition of these assessments would have

on the assumed sales prices used in the analysis, as the assumed

lot prices may need to be reduced to compete with the sale of

similar lots that do not have such assessments imposed on them.
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D. PMP's appraiser failed to consider the underlying

purchases of PMP as comparable sales

In looking at comparable sales, Mr. Veal looked at

developable property in the Birmingham metropolitan area, but he

did not consider the actual purchases of the Pine Mountain

Property by PMP and Eddleman Properties. These purchases were

arms' length sales that had occurred within the same time period

as the conservation easement donations. PMP has suggested that

the assemblage of property by Eddleman Properties, including the

acquisition of land connecting the higher elevations with access

points to Highway 280, greatly increased the value of the

individual parcels of land. However, pursuant to the 2005

Offering, PMP paid Eddleman Properties $5 million specifically

with reference to this increased value. The easements were

placed within two years after the land purchases, and the Pine

Mountain Property was in the same condition at the time of the

contribution as it had been at the time of purchase.

Mr. McGurrin considered the sales of the Pine Mountain

Property in making his before-and-after analysis. However, Mr.

McGurrin did not take into account the $5 million payment by PMP

to Eddleman Properties; this was not a real estate transaction

and would not have been recorded.
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The Court has held that, when the date of a conservation

easement contribution is in close proximity to the date the

underlying property was purchased, the cost of the underlying

property provides a good measure of the value of the property

before the easement is contributed. In Thornton v. Commissioner,

T.C. Memo. 1988-479, aff'd by unpublished opinion, 908 F. 2d 977

(9th Cir. 1990), the Court concluded that the actual cost of the

property provided the best measure of the property's value at

the time of the donation. In this case, the contribution was

made 18 months after the date of purchase, and there was no

change in the condition of the property in the interval. See

also Sammons v. Commissioner, 838 F.2d 330, 334 (9th Cir. 1988);

Orth v. Commissioner, 813 F.2d 837, 842 (7th Cir. 1987); Tripp

v. Commissioner, 337 F.2d 432, 434-35 (7th Cir. 1964); Chiu v.

Commissioner, 84 T.C. 722, 736 (1985).

E. PMP's appraiser failed to take into account any

enhancement to the adjacent property on account of the easements

If the granting of a conservation easement has the effect

of increasing the value of any other property owned by the

donor, the amount of the deduction shall be reduced by the

amount of the increase in the value of that other property. Sec.

1.170A-14(h) (3) (i) (fifth sentence).
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Mr. Veal's reports include a memorandum from Douglas

Eddleman suggesting that within a development there is an

"appreciation effect" in that the value of less desirable lots

is enhanced by the presence of large upscale lots. Mr. Veal

accepts this concept without discussion, concluding that the

absence of upscale lots (due to the easement restrictions) would

have an adverse effect on less desirable lots, and therefore the

imposition of a conservation easement does not enhance the

adjacent property. This conclusion is at odds with the report

and testimony of Ms. Sward, who concluded in her marketing

analysis that the primary attraction of the Pine Mountain

Property is its mountain features, particularly for recreational

purposes, and therefore any development on the higher elevations

would have a deleterious effect on the value of the lower-

elevation lots.
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CONCLUSION

It follows that the determination of the Commissioner of

Internal Revenue should be sustained.
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