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This White Paper addresses the proposed additional rulemaking regarding 

conservation easement deed amendments subject to Internal Revenue Code (the Code) 

section 170(h) and Treasury Regulation (the Regulation) section 1.170A-14. The 

statistical data and facts presented herein demonstrate that the occurrence of 

“detrimental amendments” (i.e., easements that weaken the conservation protections 

of the easement) is virtually nonexistent. The considerable burdens and complications 

imposed by additional regulation would therefore vastly outweigh any miniscule benefit 

derived therefrom. Any new regulation would be a remedy in search of a nonexistent 

ailment, a solution in search of a problem. Any new regulation is rendered completely 

unnecessary as a result of the following tools already available to the Internal Revenue 

Service (IRS): (1) the IRS’s existing, broad authority for oversight and enforcement; and 

(2) the IRS’s power to expand its existing oversight and enforcement authority regarding 

Code section 501(c)(3) charities. Any new regulation is further rendered unnecessary as 

a result of the following factors: (1) the IRS’s rulemaking would be beyond its statutory 

authority and contrary to Administrative Procedure Act (APA) standards for reasoned 

decision making; (2) the rarity, but necessity, of amendments; and (3) state laws and 

processes governing decision making relating to real property interests.  

                                                           
1 This White Paper is respectfully submitted to you on behalf of the Alliance by Jessica E. Jay, Attorney-at-
Law, Conservation Law, P.C., and Robert H. Levin, Attorney-at-Law. It was reviewed by Alliance senior 
staff, and peer reviewed by attorney members of the Alliance Conservation Defense Advisory Council; 
Melinda M. Beck, Director, Lewis Bess Williams & Weese P.C. (CO); Christian Dietrich, General Counsel, 
and Jay Erickson, Managing Director, The Montana Land Reliance (MT); Konrad J. Liegel, Attorney-at-Law, 
PLLC (WA); and Patricia L. Pregmon, Pregmon Law Offices (PA). 
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In summary, the facts presented below and the far-reaching ramifications of 

rulemaking demonstrate that additional IRS rulemaking would not only constitute 

regulatory overreach in an already heavily regulated arena, it would also be unnecessary 

because conservation easements are already subject to extensive IRS oversight and 

enforcement authority, as well as to state laws and processes guiding real property 

interests.  

I. New Rulemaking under Regulation Section 1.170A-14 Is Unwarranted Because 

Existing IRS Authority Already Sufficiently Regulates Amendments and, if 

Appropriate, Could Be Further Expanded.  

 

A. Rulemaking to revise Regulation section 1.170A-14 for amendments is 

unnecessary due to the IRS’s existing, broad regulatory authority. 

Rulemaking to add new requirements governing amendments of qualified 

conservation contributions under Regulation section 1.170A-14 is unnecessary due to 

the existing, robust infrastructure of laws, regulations and policies guiding IRS oversight 

of such donations, as well as of the actions of easement donors and easement holders. 

This complex regulatory framework includes the Code, the Regulations and the IRS 

enforcement, audit and compliance divisions, including the Tax Exempt and 

Government Entities Division (TE/GE). Taken together, these multiple layers of oversight 

foster a rigorous system of compliance and enforcement of all aspects of qualified 

conservation contributions, making additional regulation unnecessary. Moreover, the 

IRS can also investigate both an easement donor and an easement holder for 

compliance with this legal framework, even after the conservation transaction has 

concluded.  

Regarding easement holders, the IRS already enjoys extensive powers to review 

the actions of a tax-exempt Code section 501(c)(3) land trust by requiring them to file 

and report on their Form 990s all manner of administration, management, 
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maintenance, capacity and modification matters related to holding, stewarding and 

enforcing perpetual conservation easements. In addition to the IRS identifying abuse 

itself through review of Form 990s, any member of the public can also alert the IRS to 

potential tax-related noncompliance by filing a Form 13909 with the IRS (see 

www.irs.gov/uac/irs-complaint-process-for-tax-exempt-organizations).  

Moreover, the IRS can audit any tax-exempt Code section 501(c)(3) easement 

holder to determine why easements were amended at any point without statutory 

limitation, including long after the donor grant an easement and the donor’s own 

audit period expires. The IRS can find that an easement holder does not constitute a 

“qualified organization,” as defined by Code section 170(h)(3) and Regulation section 

1.170A-14(c)(1), because the holder is not upholding its tax-exempt purpose under 

Code section 501(c)(3) by failing to protect conservation purposes in perpetuity 

through its amendment decisions. Further, the IRS can sanction an easement holder for 

participating knowingly in an excess benefit transaction and assign intermediate 

sanctions against it, as outlined at Code section 4958. Last, as the most severe option, 

the IRS can find a qualified organization not to be operating in furtherance of its 

exempt purpose in making deed amendment decisions and revoke its tax-exempt status 

pursuant to Code section 501(c)(3). 

As for easement donors, the IRS ensures compliance with the Code and 

Regulations through its audit authority of the donor’s tax return and related activities. 

The IRS can audit an easement donor’s conservation transaction within the statute of 

limitations three years from the date of the return claiming the qualified conservation 

contribution (or beyond based on certain exceptions) and can also examine the actions 

of the taxpayer through the “tax benefit doctrine,” as further discussed in Section II.D. 

The IRS can audit an easement donor based on the original transaction or subsequent 

deed amendment decisions within the audit period.  

https://www.irs.gov/uac/irs-complaint-process-for-tax-exempt-organizations
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The IRS therefore has a plethora of long-standing, effective enforcement 

options at its disposal to scrutinize both easement donors and easement holders 

at the time of original conservation contribution and thereafter, a point that has been 

repeated by courts evaluating IRS challenges to qualified conservation contributions as 

nonperpetual.  

B. Several courts have cited the IRS’s ample powers and authority to 

regulate compliance with conservation perpetuity requirements through 

oversight of charities and exempt organizations, including land trusts. 

In order for a conservation easement contribution to be tax deductible, an 

easement holder must be a “qualified organization,” that is, either a governmental unit 

or a tax-exempt Code section 501(c)(3) organization, and have “a commitment to 

protect the conservation purposes of the donation” (Code § 170(h)(3), Treas. Reg. § 

1.170A-14(c)(1)). A tax-exempt Code section 501(c)(3) organization must be organized 

and operated exclusively in furtherance of its exempt purpose to serve public, and 

not private, interests (Treas. Reg. § 1.501(c)(3)-1(d)(ii)). Tax-exempt entities are 

therefore barred from transferring assets to a private individual without adequate 

compensation because of that individual’s relationship with the organization and from 

allowing more than an insubstantial benefit to accrue to private individuals or 

organizations (Treas. Reg. § 1.501(c)(3)-1(c)(2)), requiring that no part of a tax-exempt 

organization’s net earnings may “inure to the benefit of any private shareholders or 

individuals”) and at 2–3 (“[n]o part of an organization’s net earnings may inure to the 

benefit of an insider. An insider is a person who has a personal or private interest in the 

activities of the organization such as an officer, director, or a key employee”). 

The IRS may review a qualified, tax-exempt easement holder’s actions in the 

context of its obligations to fulfill the public good under both the qualified organization 

definition and tax-exempt entity requirements. If the IRS deems transactions to create 

private inurement for insiders or private benefit for noninsiders, it has at its disposal 
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several options. In cases of private inurement and excess benefit, the IRS can impose 

excise taxes and penalties on persons and organizations that engaged in the excess 

benefit transactions or can strip the involved organization of its tax-exempt status. 

The court cites this very IRS tax-exempt oversight authority in Kaufman v. Shulman, 687 

F.3d 21 (1st Cir. 2012)(Kaufman III), noting that the IRS is not without remedies or 

recourse for the concerns it expresses regarding an easement holder’s protection of 

conservation purposes over perpetuity: “In addition, the concern posited by the IRS is 

within its power to control: the IRS’s own regulations require that tax-exempt 

organizations such as the Trust be operated ‘exclusively’ for charitable purposes, 26 

C.F.R. § 1.501(c)(3)-1, a requirement that the IRS can enforce against the Trust” 

(Kaufman III at 19).  

Moreover, both the Tax Court and District of Columbia Circuit Court of Appeals 

cited IRS tax-exempt entity oversight in Simmons v. Commissioner, T.C. Memo 2009-208 

(U.S.T.C. 2009)(Simmons I); aff’d 646 F.3d 6 (D.C. Cir. 2011)(Simmons II) when upholding 

a historic preservation easement that allowed its holder to consent to change or 

abandon some or all of its rights under the easement through the following provision: 

“nothing herein contained shall be construed to limit the Grantee’s right to give its 

consent (e.g., to changes in a Façade) or to abandon some or all of its rights hereunder.” 

While the IRS argued strenuously that this language effectively rendered the easement 

nonperpetual due the easement holder’s ability to amend or release the easement, the 

Court of Appeals dismissed this argument, stating that any tax-exempt organization 

failing its obligations under an easement would be taking a risk vis-à-vis the IRS’s 

enforcement powers: 

We conclude the easements meet the requirement of perpetuity 

in § 170(h)(5)(A). . . . Accordingly, the deeds do all the Commissioner can 

reasonably demand to “prevent” uses of the properties inconsistent with 

conservation purposes, as required by Treasury Regulation § 1.170A-

14(g)(1). 
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The clauses permitting consent and abandonment, upon which 

the Commissioner so heavily relies, have no discrete effect upon the 

perpetuity of the easements: Any donee might fail to enforce a 

conservation easement, with or without a clause stating it may consent 

to a change or abandon its rights, and a tax-exempt organization would 

do so at its peril . . . 

Moreover, the Commissioner has not shown the possibility 

L’Enfant will actually abandon its rights is more than negligible. 

Simmons II at 6-7.  

In each of the aforementioned cases, the Tax Court and Circuit Courts presumed 

as a matter of law that easement holders will faithfully comply with their responsibilities 

under Code section 501(c)(3), Code section 170(h) and Regulation section 1.170A-14, 

due in no small part to the oversight and enforcement of the IRS they cite.  

That both landowners and easement holders are rightly mindful when 

approaching any perpetual conservation easement deed amendment is a tribute to the 

success of this IRS oversight and enforcement authority. Landowners attempting to 

amend conservation easement deeds encumbering their property will have to confront 

the impermissible private benefit rules constraining participation in such transactions. 

For example, if a landowner requests that the easement holder amend an easement 

that increases the property value or decreases conservation values, the easement 

holder will measure the public benefits of such a request against the potential for 

impermissible private benefit, which comes with severe consequences. If the IRS 

determines that these actions create an impermissible private benefit to the landowner 

and the land trust’s overall operation substantially serves a purpose contrary to its 

exempt purpose, the IRS can revoke the organization’s tax-exempt status, which 

effectively is a death sentence for that land trust.  
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If the IRS finds these actions benefit an insider to the organization, the IRS 

could still revoke the organization’s tax-exempt status or impose intermediate 

sanctions and excise taxes on the benefit received to the insider and organization. In 

recent years, the IRS has effectively exercised this authority with regard to conservation 

easement holders by revoking the 501(c)(3) status of at least four fraudulent 

organizations. See Private Letter Ruling 201405018 (January 31, 2014), Private Letter 

Ruling 201110020 (December 17, 2010), Private Letter Ruling 2011090030 (December 8, 

2010) and Private Letter Ruling 201048045 (September 8, 2010). As these Private Letter 

Rulings demonstrate, the potential for impermissible private benefit or inurement 

sanctions paired with the substantial public investment in donated perpetual easements 

through the section 170(h) deduction provides powerful motivation for the IRS to be 

vigilant of the postdonation activities of easement holders.  

To the extent that tax-exempt organizations created pursuant to Code section 

501(c)(3) are already heavily regulated by IRS enforcement of the Code and Regulations, 

additional regulation addressing perpetual conservation easement deed amendment is 

unnecessary. Moreover, the IRS could expand its existing authority without specific 

deed-amendment rulemaking if it wanted to broaden its oversight of perpetual 

easement-holding organizations.  

C.  The IRS can increase its oversight and enforcement of amendments.  

As recently as 2012, the IRS revised its Form 990 and related instructions to 

strengthen its oversight of postdonation activities of easement holders, including 

requiring easement holders to demonstrate that they are committed to and capable of 

enforcing and defending the conservation easements they hold and that they keep 

adequate records, maintain easement endowments and enforce their easements. 

Regarding the issue of amendment in particular, the IRS increased its surveillance of 

amendment and termination activities by requiring precise accounting of the 



 

 8 

“[n]umber of conservation easements modified, transferred, released, extinguished, or 

terminated by the organization during the tax year.” 

If the IRS wanted to further increase its authority and oversight of deed 

amendment decisions, it could do so without adjusting the language of Regulation 

section 1.170A-14. It could instead increase the IRS and TE/GE’s oversight of 

conservation easement holders. Moreover, the IRS could pair this increased 

surveillance of easement holders generally with the tax benefit doctrine oversight of 

easement donors discussed below.  

D.  The IRS has ample existing powers and authority through the tax benefit 

doctrine to examine easement donors’ conservation easement deed 

amendment decisions.  

From the easement donor’s standpoint, the IRS can treat an easement 

amendment that returns substantial and valuable rights to the easement donor as 

creating a tax benefit and apply the inclusionary version of the tax benefit doctrine 

against that easement donor (Hillsboro Nat’l Bank v. Comm’r, 460 U.S. 370, 372 (1983)). 

The tax benefit doctrine provides that the later recovery of amounts deducted in 

previous years must be included as taxable income for the later year, especially if the 

event giving rise to the recovery is “fundamentally inconsistent” with the premise 

upon which the earlier deduction was based  (Id.; see also 26 U.S.C. § 111 (2006)). 

The IRS can specifically extend and apply the tax benefit doctrine to an 

easement donor who originally granted a perpetual conservation easement in order to 

obtain a tax deduction and then regains some or all of the rights bound by that 

conservation easement in a later year through a deed amendment. The IRS would be 

able to enforce the tax benefit doctrine against that easement donor for recovering 

value they purported to relinquish through their original qualified conservation 

contribution and associated tax deduction. Although this doctrine applies only to the 

original easement donor and not to successor landowners, use of the tax benefit 
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doctrine is nevertheless a fruitful area of exploration for the IRS to expand its oversight 

of easement amendments in a targeted, efficient manner. Application of the tax benefit 

doctrine to conservation transactions and deed amendments also would not likely be 

viewed as overstepping statutory authority or unreasoned decision making pursuant to 

the APA. 

E. IRS rulemaking for amendments would exceed its congressional mandate 

and fall short of the reasoned decision making standard required by the 

Administrative Procedure Act.  

Rulemaking to add new amendment provisions to the current section 1.170A-14 

Regulation is not only unnecessary given the existing extensive oversight and 

enforcement authority granted to the IRS, it may also be contrary to existing law and 

policy. Extending its oversight and enforcement of easement donor’s conservation 

contributions beyond review of qualified organizations under Code section 170(h), of 

tax-exempt entities under Code section 501(c)(3) and of tax-exempt entity activities as 

reported on Form 990 could inadvertently expand IRS authority beyond its 

congressional statutory mandate and, in the face of the facts and statistics presented 

hereafter, amount to unreasoned decision making.  

Section 5 U.S.C. § 706(2)(A)-(F) of the APA identifies six standards of review of 

agencies and agency action, any one of which standards a reviewing court could rely on 

to “hold unlawful and set aside agency action, findings, and conclusions” (5 U.S.C § 

706(2)(A)-(F)). Two standards of review are of agencies or agency action that is: “(A) 

[a]rbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;” 

or “(C) In excess of statutory jurisdiction, authority, or limitations, or short of statutory 

right” (5 U.S.C § 706(2)(A), (C)). Congress, in creating Code section 501(c)(3), intended to 

allocate administration for decisions relating to the public’s benefit and the charitable 

interests protected by charities, such as amending a perpetual conservation easement 

deed, to the charities vested with those very responsibilities. If the IRS rulemaking and 
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amendment regulation were to intervene and interfere in the charitable decision 

making regarding easement deed amendment, this could be viewed as agency action 

not in accordance with law and in excess of the IRS’s own statutory authority.  

Further, if the IRS rulemaking and amendment regulation were to, for example, 

enlist third-party oversight and enforcement of amendments, such as by a state’s 

attorney general, this might amount to an IRS agency action beyond its own statutory 

authority and an inappropriate delegation of the IRS’s own authorized powers of 

oversight and enforcement. Such additional regulation, especially requiring third-party 

review, would also place a huge burden on land trusts and states’ attorneys general and 

create what amounts to an unfunded mandate on states. Moreover, acting beyond its 

congressional statutory mandate and delegating its authority to third parties could be 

interpreted by Congress, courts and the public as the IRS inequitably targeting a certain 

discrete class of taxpayers and tax-exempt entities, in particular, those attempting to 

grant and hold perpetual conservation easements. 

In the context of the potential for acting beyond its purview, it is important to 

recognize that APA standards and scrutiny apply broadly to the IRS as an agency, as well 

as to IRS rulemaking and to the Regulations themselves, unless an exception applies. 

The APA states that a “rule” means the whole or a part of an agency statement of 

general or particular applicability and future effect designed to implement, interpret or 

prescribe law or policy or describing the organization, procedure or practice 

requirements of an agency (5 U.S.C. § 551(4)). “Rulemaking” under the APA means the 

agency process for formulating, amending or repealing a rule (5 U.S.C. § 551(5)). Rules 

that are subject to “notice and comment” are referred to as “legislative rules” because 

such rules are intended to have the “force and effect of law.”  

A number of recent tax cases have applied general administrative law principles 

under the APA to challenge IRS formal and informal guidance, as well as its routine 

administrative actions, following the reasoning set forth in Motor Vehicle Manufacturer 



 

 11 

Ass’n of the U.S. v. State Farm Mutual Automobile Insurance Co., 463 U.S. 29 (1983). The 

State Farm case required that an agency such as the IRS contemporaneously articulate a 

satisfactory explanation for its action, including a “rational connection between the 

facts found and the choice made.” Further, the U.S. Supreme Court in State Farm said 

that to engage in reasoned decision making, an agency “must examine the relevant data 

and articulate a satisfactory explanation for its action,” including the aforementioned 

rational connection between the facts found and the choice made (Id. at 43 (quoting 

Burlington Truck Lines v. United States, 371 U.S. 156, 158 (1962)). Last, section 5 U.S.C. § 

706(2)(A) of the APA itself also requires a reviewing court to ensure that the agency 

“engaged in reasoned decision-making.” See Judulang v. Holder, 132 U.S. 476, 482-83 

(2011). See also, Altera Corp. v. Commissioner, 145 T.C. No. 3 (2015), for a recent Tax 

Court case applying general administrative law principles under the APA to IRS actions 

and rulemaking.  

In Altera, the taxpayer won because the Tax Court held that a Treasury 

regulation that required controlled parties that enter into qualified cost-sharing 

arrangements to share stock-based compensation costs (the SBC rule) failed the 

reasoned decision-making standard enunciated in Motor Vehicle Manufacturer Ass’n of 

the U.S. v. State Farm Mutual Automobile Insurance Co., 463 U.S. 29 (1983) (State Farm) 

and, as a result, was invalid.  

In determining whether the Treasury regulation satisfied State Farm’s reasoned 

decision-making standard, the Tax Court found that the Treasury regulation failed the 

test because the SBC rule lacked a basis in fact; the Treasury failed to rationally connect 

the choice it made in enacting the SBC rule with the facts found; the Treasury failed to 

adequately respond to significant comments when it issued the final SBC rule; and the 

Treasury’s conclusion that the SBC rule was consistent with the arm’s-length standard of 

Section 482 of the Code was contrary to the evidence before the Treasury at the time it 

made the rule. As a result, the Tax Court ruled in favor of the taxpayer, finding that the 
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taxpayer was not required to share stock-based compensation costs, and invalidated the 

SBC rule. 

APA standards and review of IRS rulemaking in the context of conservation deed 

amendment therefore will require that such rulemaking be the product of the IRS’s 

reasoned decision making demonstrating a rational connection between the facts found 

and the choice made. Reasoned decision making will be the product of IRS examination 

of the relevant data in order to articulate a satisfactory explanation for its action, in this 

case, for rulemaking. The facts and statistical data presented hereafter demonstrate the 

rarity and necessity of easement deed amendment. Given that the IRS must connect 

these facts and statistical data to any decision to create new regulation, the only 

reasoned IRS decision making in this situation will be to forgo new rulemaking.  

II. Deed Amendments Are Rare and, When Used, Necessary Because the Vast 

Majority Are Neutral or Beneficial to Conservation. 

Deed amendments are a necessary and important tool to manage conservation 

easements over perpetuity. It is without question that those deed amendments that 

correct errors, add land to the easement, remove donor’s reserved rights and 

strengthen, update or clarify easement language are beneficial to protected 

conservation values and to conservation generally. The IRS itself agrees that scrivener’s 

errors, omitted easement exhibits, bona fide boundary disputes, releasing donor 

retained rights and adding acreage are appropriate instances to amend conservation 

easement deeds. Moreover, extensive research by the Alliance demonstrates that, 

generally, conservation easement deed amendments rarely occur, and when a deed 

amendment is executed, it is necessary to address the particular facts and 

circumstances and almost entirely to strengthen or to be neutral to the easement’s 

conservation values. 

A. Conservation easement deed amendments are rare and, when used, 

necessary. 
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The following statistics demonstrate that conservation easement deed 

amendments in general are rare and that when an amendment is executed, it nearly 

always strengthens or is neutral to the easement’s conservation purposes. The Alliance 

research shows that amendments that lessen conservation values or protections, called 

“detrimental amendments” herein, are so rare as to be nearly nonexistent. A just 

published research article, using the Alliance’s 2010 census data, Form 990 data and 

other conservation databases over six years from 2008 to 2013, arrives at the same 

conclusion.2 

The Alliance’s 2015 Land Trust Census (the Census) found that of the 33,667 

conservation easements held by the 616 Alliance members who participated in the 

Census, only 217 amendments were reported in 2015.3 This amounts to an annual 

amendment rate of merely 0.64 percent. This percentage derived from more current 

data than the research referenced above nonetheless is within a narrow consistent 

range of results. And, as discussed below, the vast majority of these amendments 

strengthen or are neutral to the conservation purposes. 

Other recent published research shows a very similar low rate of easement 

amendments. For instance, in a 2014 study (the Form 990 Study), an independent 

researcher reviewed IRS Form 990s for the Alliance in order to gain a better 

understanding of the prevalence and type of conservation easement deed 

amendments.4 The researcher analyzed a total of 1,875 Form 990 Schedule Ds dating 

                                                           
2 Gerald Korngold, Semida Munteanu, and Lauren Elizabeth Smith, “An Empirical Study of Modification 
and Termination of Conservation Easements: What the Data Suggest about Appropriate Legal Rules,” NYU 
Environmental Law Journal 14 (1) (2016), www.nyuelj.org/wp-content/uploads/2016/09/24.1-
Korngold_Final.pdf 
3 These specific figures were conveyed by the Alliance’s Educational Services Manager, Katie Chang. For 
the written report, which does not contain these figures, see Land Trust Alliance, 2015 National Land 
Trust Census Report, www.landtrustalliance.org/land-trusts/land-trust-census/census.  
4 Land Trust Alliance, Results of the Land Trust Alliance Research and Survey on Easement Modification 
and Termination (December 2014), www.landtrustalliance.org/publication/results-land-trust-alliance-
research-and-survey-easement-modification-and-termination. Beginning with the 2008 tax year, tax-
exempt 501(c)(3) organizations holding conservation easements have been required to include detailed 
information about easement amendments on their annual IRS Form 990 information returns. 

http://www.nyuelj.org/wp-content/uploads/2016/09/24.1-Korngold_Final.pdf
http://www.nyuelj.org/wp-content/uploads/2016/09/24.1-Korngold_Final.pdf
http://www.landtrustalliance.org/land-trusts/land-trust-census/census
http://www.landtrustalliance.org/publication/results-land-trust-alliance-research-and-survey-easement-modification-and-termination
http://www.landtrustalliance.org/publication/results-land-trust-alliance-research-and-survey-easement-modification-and-termination
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from 2008 to 2012. In the two years with the most complete data, 2010 and 2011, the 

rate of amendments per year was even less than the 2015 Census, at approximately 0.6 

percent.5 

Using the largest figure from these two data sets, easements are amended at an 

annual rate of 0.64 percent. That is to say, roughly one in every 155 conservation 

easement deeds is amended in a typical year. This modest amendment rate proves that 

the perpetuity of conservation easements is not at risk through runaway amendments, 

nor in need of additional regulation. As the statistics and facts demonstrate next, almost 

all of these amendments strengthen or are neutral to conservation values. 

B. Facts and statistics show that almost all amendments strengthen or are 

neutral to conservation values and detrimental amendments are 

exceedingly rare. 

Research by the Alliance shows that the overwhelming majority of amendments 

are beneficial or neutral to the conservation values, while the occurrence of detrimental 

amendments is infinitesimally small. In 2014, the Alliance commissioned the University 

of Wisconsin Survey Center to conduct a detailed survey of member land trusts (the 

2014 Land Trust Survey), which analyzed the incidence of easement deed amendment 

and terminations.6 This study found that of 1,262 amendments analyzed since 2006, 

about 43 percent clearly strengthened the conservation protections by either adding 

acreage (20 percent), adding new provisions to strengthen the easement (12 percent) or 

by extinguishing reserved rights (11 percent).7 Another two categories rounded out the 

top five reasons for amending with beneficial results: correcting errors (24 percent) and 

clarifying ambiguous terms or updating old provisions (10 percent).8 These five 

categories constitute a cumulative three-quarters of all conservation easement deed 

                                                           
5 Id. at 3-4. In 2010, 184 amendments out of 29,446 total easements equals 0.62 percent. In 2011, 180 

amendments out of 30,502 total easements equals 0.59 percent.  
6 Id. at 9.  
7 Id. at 15, 18.  
8 Id. at 15, 18.  
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amendments, and they resulted in a clear strengthening or a neutral effect on the 

original conservation values.  

Only a tiny fraction of the amendments, about 2 percent, were attributed to 

categories that suggested even the potential for a less than neutral impact to protected 

conservation values (“reducing restrictions” and “expanding a reserved right”). Thus, of 

the 0.64 percent of easements that are amended in any given year, a nominal 2 percent 

of these, or 0.0013 percent of all easements, raise even a question of being less than 

neutral to conservation values in any given year. 

When these amendments were analyzed by the Alliance in more detail, it almost 

invariably found that any concerns that conservation protections were being lessened 

through amendments were misplaced and that in fact these amendments usually led to 

neutral or beneficial conservation results. In particular, the Alliance commissioned the 

Follow-Up Research Report on Terminations and Amendments in 2015 (the Follow-Up 

Report) to delve into the circumstances surrounding detrimental amendments from the 

Form 990 Study and the 2014 Land Trust Survey.9 The contractor contacted 29 different 

land trusts and gathered detailed information on 41 separate amendments that took 

place between 2006 and 2014.  

As the Follow-Up Report makes clear, virtually every one of these amendments 

was the result of a thorough land trust process, guided by legal counsel, in which 

conservation results were carefully weighed against a variety of other factors. Usually 

the amendments affected a small portion of the protected property and they were 

often a solution to difficult stewardship problems. The Follow-Up Report did not find 

one single amendment instance where a land trust failed to adhere to its legal and 

ethical responsibilities as a conservation easement holder. 

                                                           
9 Robert H. Levin, Follow-Up Research Report on Terminations and Amendments (August 2015), 
http://tlc.lta.org/clearinghouse/documents/39385.  

http://tlc.lta.org/clearinghouse/documents/39385
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In almost all instances, the amendment led to a strengthening or a neutral effect 

on the original conservation purposes. In fact, of the 41 amendments examined, only 

two were identified as arguably lessening the conservation protections and only slightly 

so in each case due to justifiable reasons related to litigation assessments of 

enforceability. In the one instance, no land use restrictions were weakened, but a 

division of the protected property into two parcels was permitted to resolve a violation 

by a neighbor. In the other instance, a land trust agreed to resolve a difficult violation by 

a litigious landowner by using an amendment that resulted in the net removal of one 

disputed acre out of a 100-acre easement while still protecting the overall conservation 

purposes.  

Therefore, of the roughly 0.64 percent of easements amended in any given year, 

and of the 0.0013 percent of easements where an amendment even raises concerns, in 

only 5 percent of this already tiny number were those concerns confirmed, and only 

marginally at that. Although percentages become difficult to grasp at such microscopic 

levels, the Alliance’s research suggests that 0.000064 percent of easements might be 

affected by a marginally detrimental amendment in any given year. Because there are 

42,425 conservation easements throughout the United States held by land trusts 

covering approximately 16.8 million acres of land, the statistical likelihood of a 

detrimental amendment occurring is less than one-third of 1 percent of one easement 

per year affecting less than one acre.  

C. Detrimental amendments are exceedingly rare because of dedicated 

attention to the issue by the Alliance and land trusts nationally. 

One reason that detrimental amendments are so rare is because land trusts have 

established responsible policies and procedures to guide deed amendment decisions. 

For instance, Alliance member land trusts must adopt and commit to Land Trust 

Standards and Practices (the Standards), the ethical and technical guidelines for the 
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responsible operation of a land trust.10 Practice 11I of the Standards requires land trusts 

to adopt a written amendment policy in order to provide guidance, ensure that 

amendments result in either a positive or not less than neutral conservation result and 

do not give rise to impermissible private benefit or private inurement.11 In addition, a 

land trust must have a written amendment policy to achieve accreditation by the Land 

Trust Accreditation Commission.  

The 2014 Land Trust Survey documented that the number of land trusts having 

adopted an amendment policy has skyrocketed in recent years.12 Thus, it is by design 

that land trusts exhibit responsible amendment practices; these practices are the result 

of deliberate policies and processes established by the Alliance and the land trust 

community over many years. The Alliance studies demonstrate unequivocally that land 

trusts approach any change to a conservation easement deed with an abundance of 

caution and employ careful scrutiny, as a requirement of their 501(c)(3) exemption, 

consistency with state law and with the Standards. As a charitable organization, 

chartered under state law, and as a federally tax-exempt publicly supported entity, any 

land trust easement holder has legal and ethical responsibilities to ensure perpetual 

protection of the easements that it holds. 

The occasional need to amend an easement is rooted in the inability of parties to 

the original conservation easement transaction to predict circumstances that may arise 

in the future. The analysis of any proposed amendment ensures that it serves public 

interests by ensuring the amendment is consistent with state law, adheres to federal 

tax-exempt and qualified entity requirements and follows the Standards. One way land 

trusts are following proper amendment practices, including the Standards, is by 

including well-drafted amendment provisions in their easement deeds. No additional IRS 

                                                           
10 Land Trust Alliance, Land Trust Standards and Practices (2004), 
http://s3.amazonaws.com/landtrustalliance.org/LandTrustStandardsPractices2004.pdf.  
11 Id. at 14. 
12 Supra n. 2 at 14. 

http://s3.amazonaws.com/landtrustalliance.org/LandTrustStandardsPractices2004.pdf
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regulation is needed due in part to the prevalence of these provisions, which inform and 

limit deed amendment decision making.  

D. Deed amendment provisions in conservation easements properly guide 

and inform the power to amend the conservation easement. 

A key source of deed amendment guidance provided by the Alliance is Amending 

Conservation Easements: Evolving Practices and Legal Principles (the Amendment 

Report), a comprehensive report discussing relevant law and best practices. The 

Amendment Report expressly recommends that deed amendment provisions be 

included in all conservation easements in order to affirm the power to amend, stating 

that a deed amendment provision “clarifies up front to all parties that there are 

circumstances under which the conservation easement may be amended. The grantor of 

an easement with such a provision cannot easily contend that no deed amendment is 

permitted or that the land trust concealed the possibility of a deed amendment.”  

In this respect, conservation easement deed amendment provisions are similar 

to those in all different kinds of real property deeds and contracts, confirming the power 

to amend and providing basic procedural guidance, such as requiring that a deed 

amendment be in writing and recorded in order to become effective. Thus, deed 

amendment provisions in conservation easement deeds represent common sense and 

responsible drafting principles for deed amendment consistent with state real property 

law.  

In recent years, the IRS has seemed to be making the case (in court proceedings 

and ad hoc public statements at the Land Trust Alliance Rally) that a conservation 

easement cannot be altered over perpetuity because the 170(h)(2)(C) definition 

requires that the restriction last for perpetuity, or at least as long as the conditions do 

not make the conservation purposes impossible or impractical to protect. The existence 

of a deed amendment clause in a perpetual conservation easement does not, however, 

render the conservation easement nonperpetual. A conservation easement with or 
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without a deed amendment clause is still a restriction (granted in perpetuity) on the use 

that may be made of the property, according to Code Section 170(h)(2)(C).  

The language “granted in perpetuity” is a quantitative time requirement of the 

definition of a qualified conservation contribution. The conservation easement must be 

granted for perpetuity, that is, not for a term of years, in order to qualify. The 

qualitative component of the definition is the restriction on the use of the property. 

What must the conservation easement accomplish in order to qualify? It must restrict 

the use of the property in order to qualify. It cannot allow all uses of the property in 

order to qualify. Put together, the conservation easement must restrict uses of the 

property (not allow any use of the property) and must be for perpetuity (not for a term 

of years). For example, the conservation easement restricts use of the property to allow 

only one home site in order to protect significant relatively natural habitat for 

perpetuity. Neither the quantitative timeframe (granted in perpetuity, not for a term of 

years) nor the qualitative element (restrictions on use of the property, not all uses are 

permitted) are impacted by the existence of a deed amendment clause, which affects 

neither the qualitative or quantitative elements of the definition.  

Moreover, the conservation easement with a deed amendment clause bolsters 

the protection of the easement’s conservation purposes over time. In this sense, a 

typical deed amendment provision realizes the requirements of Code Section 

170(h)(5)(A) that conservation easement be made exclusively for conservation purposes 

that are protected in perpetuity. The Regulations, like the Code, state that conservation 

purposes and easements are meant to be perpetual and, by allowing an easement’s 

termination only under certain changed conditions and circumstances, anticipate the 

need for responsiveness in the face of change. This need for responsiveness is 

consistent with the 170(h)(2) definition of a qualified conservation contribution, which 

should be read to include deference to state deed amendment processes. Neither 

perpetual conservation purposes nor perpetual conservation easements therefore are 



 

 20 

undermined by the existence of a deed amendment clause in a conservation easement 

or deference to deed amendment processes guided by state law.  

The conservation easement deed’s amendment clause directs how deed 

amendments are handled in accordance with state law. A state’s own statutes, common 

law or policy might provide additional guidance supplanting or bolstering the language 

of the Uniform Conservation Easement Act (UCEA). In the vast majority of states, a 

conservation easement with or without a deed amendment provision can still be 

amended under state law. Every state except North Dakota has passed a perpetual 

conservation easement enabling statute, and many of these are based on the UCEA, 

which expressly provides for the power to amend. And, in the occasional state where 

the enabling act is silent on deed amendment, common and statutory real property law 

establishes authority for deed amendments. Moreover, how real property interests can 

be amended over perpetuity is a matter of state law, rather than federal tax law. 

III. Easement Deed Amendments Are Governed by State Real Property Law, Not by 

Federal Tax Law or Regulations.  

A. State real property laws guiding conservation easement deed amendment 

should continue to govern, and federal regulation would intrude. 

Conservation easement deeds are amendable within the bounds of guiding state 

real property laws, including state conservation easement enabling acts and real 

property laws. If the IRS were to promulgate a new deed amendment regulation, it likely 

would conflict with the state laws and policies guiding perpetual conservation easement 

interests, including a state’s conservation easement enabling act and real property laws. 

Further, the differences among the states in their legal traditions, the nature and 

functions of their governmental institutions and the history of their land conservation 

programs are just too diverse for a one-size-fits-all federal mandate on how to amend 

conservation easement deeds.  
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In recent years, several states have undertaken specific statutory or regulatory 

measures to address conservation easement deed amendments. Maine’s conservation 

easement act was revised in 2007 to require that deed amendments that materially 

detract from an easement’s conservation values be approved by a court in an action to 

which the state attorney general is made a party. Rhode Island enacted Maine’s 

statutory language almost verbatim in 2012. Similarly, in New Hampshire, the attorney 

general has implemented a policy that generally directs easement holders and 

landowners to submit easement deed amendments to attorney general oversight. 

Massachusetts, Montana and Nebraska also strictly regulate easement deed 

amendments. Such laws and policies evolve well beyond the UCEA, while continuing 

to complement the Regulations’ existing extinguishment language for donated 

easements.  

Instead of a one-size-fits-all federal regulation, state laws, regulations and 

practices can and should direct appropriate oversight of amendment, making use of 

state and local institutions. Montana’s conservation easement enabling act expressly 

prevents third-party involvement and oversight, so the state defers such oversight 

instead to a council composed of judges and stakeholders. New Hampshire creates a 

policy for attorney general review in most circumstances. Maine directs deed 

amendments with material impact to the public benefit to judicial review with the 

attorney general as a party. Massachusetts and Nebraska require local government and 

public approval of modification, not unlike their approval of conservation easement 

creation process.  

Easement holders in every state must therefore analyze easement deed 

amendment decisions and follow processes for oversight consistent with the language 

of the easement deed and with their own state laws and policies. State law, policies and 

processes continue to evolve to guide perpetual conservation easement amendment 

decision making, without IRS intervention. IRS recognition of and deference to the 

variety of state laws and policies guiding real property interests and easement deed 
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amendment not only removes the burden of additional unnecessary regulation and 

oversight by the IRS, it also shifts that burden to conservation easement drafters and 

holders and charges them with acting consistent with state law and policy. 

A conservation easement drafted in a state following the UCEA language for 

deed amendments could, for instance, direct oversight in the case of amendments 

changing purposes or changing boundaries to its attorney general for review and 

approval. Or, if the conservation easement amendment clause required neutral or 

beneficial amendments with no detrimental impacts to conservation purposes and 

values, the easement holder could determine consistency with that standard knowing 

that all such deed amendments will be reported on its Form 990 to be reviewed by the 

TE/GE Division of the IRS.  

Moreover, IRS recognition of the state laws guiding deed amendment would 

have the added benefit of the IRS not having to endorse any one legal authority over 

another because such deference is not mutually exclusive. The parties would have full 

awareness of the process for deed amendment and oversight while drafting, as would 

the IRS when a federal tax deduction is sought. And state laws and policies guiding deed 

amendment would not, and do not, conflict with federal laws guiding tax deductions.  

B. State laws influencing conservation easement deed amendment do not 

conflict with federal tax laws. 

State law defines and describes how conservation easements can be amended, 

and federal tax law determines the tax consequences of actions related to conservation 

easements. There is no question of the primacy of federal law with respect to federal 

tax collection or deductions: Code section 170(h) and its attendant Regulations guide 

qualified conservation contributions granted for federal tax deductions. Code section 

501(c)(3) and its attendant Regulations guide tax- exempt organizations, including 

those that hold perpetual conservation easements. Federal law guides easements 

donated for federal tax benefits and the behavior of tax-exempt holders of conservation 
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easement deeds, and federal law is superior over any state laws that may seek to 

regulate federal tax deductions or federally tax-exempt organizations. The Code and 

Regulations, together with federal court decisions, set forth the tax law of perpetual 

easements donated as tax-deductible gifts or as held by tax-exempt entities.  

State conservation easement enabling statutes and real property law, however, 

guide both donated and nondonated perpetual easements and provide a complement 

to federal laws, particularly in cases of deed amendment where the Code and 

Regulations are silent. It is a long-standing, undisputed legal principle that states can 

create their own guidance in the form of real property laws, as the UCEA itself 

intended that they would. See Board of Regents v. Roth, 408 U.S. 564, 577 (1972) 

(establishing the principle that property interests are created by state law). 

Conservation easements are legally defined as real property interests by every legal 

regime, federal and state law. States are empowered to create their own laws and 

policies with regard to real property and its disposition. As long as state laws are 

consistent with federal laws and as long as they focus on protecting the perpetual 

nature of the grant—whether through cy pres proceedings in New Hampshire or 

material detraction judicial examination in Maine or statutory safeguards in Montana—

they are compliant with the law of federal tax deductibility.  

Further, doctrines of federalism instruct that where the federal government has 

not preempted states through its own law making, states can pass their own laws. The 

U.S. Constitution, Amendment X, establishes that powers not expressly granted to the 

federal government are reserved to the states (U.S. Const. amend. X). Where federal 

law is silent as to donated perpetual conservation easement deed amendment, a state 

can pass its own laws guiding perpetual conservation easement deed amendment, 

provided that these laws are not preempted by and do not conflict with existing federal 

law. See Carpenter v. Comm’r, T.C. Memo 2012-1, at 18 (2012) (citing Kaufman II, 136 

T.C. at 307 n.7). Given that the Code and Regulations are silent as to perpetual 
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easement deed amendment, the Carpenter court’s deference to state laws in 

determining how perpetual easements can be legally terminated remains instructive: 

To determine whether the conservation easement deeds comply with 

requirements for the conservation easement deduction under Federal tax 

law, we must look to State law to determine the effect of the deeds. State 

law determines the nature of the property rights, and Federal law determines 

the appropriate tax treatment of those rights. . . . Specifically, we must look to 

State law to determine how conservation easements may be extinguished.  

See Carpenter, at 11.  

The Code and Regulations therefore do not preempt state laws defining how 

holders may protect and amend their perpetual conservation easement deeds, and 

state laws can and do properly guide easement deed amendment decision making and 

process. A state properly undertakes oversight of deed amendments, for example, in a 

manner suited to the laws, regulatory climate and budget of that state. Moreover, 

state laws or policies add further protections to federal laws, ensuring that the public 

benefits provided by conservation easements will be perpetuated in a modified 

easement that better serves the public interest. Federal law does not prohibit deed 

amendments, even if the easement donor claimed a federal income tax deduction, as 

long as the state law governing easement deed amendment does not conflict with the 

requirements of federal law and ensures that the conservation purposes of the 

easement are protected in perpetuity. 

Rather than rulemaking under Section 1.170A-14 of the Regulations to add 

oversight for amendment processes, the IRS can instead (and already does) rely on 

existing state laws and policies themselves directing such oversight or rely on the 

language of the conservation easement deed itself directing such oversight consistent 

with state law.  
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IV. CONCLUSION 

Based on the foregoing state of the law, existing regulatory environment and 

available facts and statistics showing the rarity of conservation easement amendments, 

the Alliance asks the IRS to reconsider the wisdom of proceeding with rulemaking for a 

new conservation easement amendment regulation. If the IRS concludes that additional 

oversight of conservation easement amendments is necessary, the IRS can avail itself of 

its existing oversight through TE/GE, instead of rulemaking for a new amendment 

regulation. Such restraint will allow conservation easement processes for deed 

amendment guided by state law on the one hand and increased supervision of deed 

amendments by the IRS on the other hand. The sum and balance of this approach is well 

within the IRS’s authority, as well as equitable, inclusive, responsive and proportionate 

to the necessary amount of federal regulation of deed amendment processes involving 

perpetual conservation easements over time.  
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