Public Comment Invited on Recommendations for 2017-2018 Priority Guidance Plan

Notice 2017-28

The Department of the Treasury (Treasury Department) and the Internal
Revenue Service (Service) invite public comment on recommendations for items that
should be included on the 2017-2018 Priority Guidance Plan.
The Treasury Department's Office of Tax Policy and the Service use the Priority
Guidance Plan each year to identify and prioritize the tax issues that should be
addressed through regulations, revenue rulings, revenue procedures, notices, and other
published administrative guidance. The 2017-2018 Priority Guidance Plan will identify
guidance projects that the Treasury Department and the Service intend to work on as
priorities during the period from July 1, 2017, through June 30, 2018.
The Treasury Department and the Service recognize the importance of public
input in formulating a Priority Guidance Plan that focuses resources on guidance items
that are most important to taxpayers and tax administration. Published guidance plays
an important role in increasing voluntary compliance by helping to clarify ambiguous
areas of the tax law. The published guidance process is most successful if the Treasury
Department and the Service have the benefit of the experience and knowledge of
taxpayers and practitioners who must apply the rules implementing the internal revenue
laws. This input is of particular importance in light of Executive Order 13771 (82 FR
9339) and other recent executive orders that may affect the number or type of guidance
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projects that can be issued during the 2017-2018 plan year.
As is the case whenever significant tax legislation is enacted, the Treasury
Department and the Service will dedicate substantial resources during the current plan
year to published guidance projects necessary to implement various provisions of tax
legislation enacted over the past several years or that may be enacted during the plan
year.

The Treasury Department and the Service will continue to evaluate the priority of

each guidance project taking into account this tax legislation, as well as other
developments occurring during the 2017-2018 plan year.
In reviewing recommendations and selecting projects for inclusion on the 20172018 Priority Guidance Plan, the Treasury Department and the Service will consider the
following:
1.

Whether the recommended guidance resolves significant issues relevant to
many taxpayers;

2.

Whether the recommended guidance reduces controversy and lessens the
burden on taxpayers or the Service;

3.

Whether the recommendation involves existing regulations or other guidance
that is outdated, unnecessary, ineffective, insufficient, or unnecessarily
burdensome and that should be modified, streamlined, expanded, replaced,
or withdrawn;

4.

Whether the recommended guidance would be in accordance with Executive
Order 13771, Executive Order 13777 (82 FR 12285), or other executive
orders.

5.

Whether the recommended guidance promotes sound tax administration;

2

6.

Whether the Service can administer the recommended guidance on a uniform
basis; and

7.

Whether the recommended guidance can be drafted in a manner that will
enable taxpayers to easily understand and apply the guidance.

Please submit recommendations by June 1, 2017, for possible inclusion on the
original 2017-2018 Priority Guidance Plan. Taxpayers may, however, submit
recommendations for guidance at any time during the year. The Treasury Department
and the Service may update the 2017-2018 Priority Guidance Plan periodically to reflect
additional guidance that the Treasury Department and the Service intend to publish
during the plan year. The periodic updates allow the Treasury Department and the
Service to respond to the need for additional guidance that may arise during the plan
year.
Taxpayers are not required to submit recommendations for guidance in any
particular format. Taxpayers should, however, briefly describe the recommended
guidance and explain the need for the guidance. In addition, taxpayers may include an
analysis of how the issue should be resolved. For recommendations to modify,
streamline, or withdraw existing regulations or other guidance, taxpayers should
explain how the changes would reduce taxpayer cost and/or burden or benefit tax
administration. It would be helpful if taxpayers suggesting more than one guidance
project prioritize the projects by order of importance.

If a large number of projects are

being suggested, it would be helpful if the projects were grouped in terms of high,
medium, or low priority. Requests for guidance in the form of petitions for rulemaking
will be considered with other recommendations for guidance in accordance with the
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considerations described in this notice.
Taxpayers may mail comments to:
Internal Revenue Service
Attn: CC:PA:LPD:PR (Notice 2017-28) Room 5203
P.O. Box 7604
Ben Franklin Station
Washington, D.C. 20044
or hand deliver comments Monday through Friday between the hours of 8 a.m.
and 4 p.m. to:
Courier's Desk
Internal Revenue Service
Attn: CC:PA:LPD:PR (Notice 2017-28)
1111 Constitution Avenue, N.W. Washington, D.C. 20224

Alternatively, taxpayers may submit comments electronically via the Federal
eRulemaking Portal at www.regulations.gov (type IRS-2017-0008 in the search field on
the regulations.gov homepage to find this notice and submit comments). All
recommendations for guidance submitted by the public in response to this notice will be
available for public inspection and copying in their entirety. For further information
regarding this notice, contact Emily M. Lesniak of the Office of Associate Chief Counsel
(Procedure and Administration) at (202) 317-3400 (not a toll-free call).
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TO:
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FROM:
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SUBJECT:

WHITE PAPER RE PROPOSED RULEMAKING PURSUANT TO 1.170A-14 TO
ADDRESS CONSERVATION EASEMENT DEED AMENDMENTS

DATE:

JANUARY 30, 2017

This White Paper addresses the proposed additional rulemaking regarding
conservation easement deed amendments subject to Internal Revenue Code (the Code)
section 170(h) and Treasury Regulation (the Regulation) section 1.170A-14. The
statistical data and facts presented herein demonstrate that the occurrence of
“detrimental amendments” (i.e., easements that weaken the conservation protections
of the easement) is virtually nonexistent. The considerable burdens and complications
imposed by additional regulation would therefore vastly outweigh any miniscule benefit
derived therefrom. Any new regulation would be a remedy in search of a nonexistent
ailment, a solution in search of a problem. Any new regulation is rendered completely
unnecessary as a result of the following tools already available to the Internal Revenue
Service (IRS): (1) the IRS’s existing, broad authority for oversight and enforcement; and
(2) the IRS’s power to expand its existing oversight and enforcement authority regarding
Code section 501(c)(3) charities. Any new regulation is further rendered unnecessary as
a result of the following factors: (1) the IRS’s rulemaking would be beyond its statutory
authority and contrary to Administrative Procedure Act (APA) standards for reasoned
decision making; (2) the rarity, but necessity, of amendments; and (3) state laws and
processes governing decision making relating to real property interests.

1

This White Paper is respectfully submitted to you on behalf of the Alliance by Jessica E. Jay, Attorney-atLaw, Conservation Law, P.C., and Robert H. Levin, Attorney-at-Law. It was reviewed by Alliance senior
staff, and peer reviewed by attorney members of the Alliance Conservation Defense Advisory Council;
Melinda M. Beck, Director, Lewis Bess Williams & Weese P.C. (CO); Christian Dietrich, General Counsel,
and Jay Erickson, Managing Director, The Montana Land Reliance (MT); Konrad J. Liegel, Attorney-at-Law,
PLLC (WA); and Patricia L. Pregmon, Pregmon Law Offices (PA).
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In summary, the facts presented below and the far-reaching ramifications of
rulemaking demonstrate that additional IRS rulemaking would not only constitute
regulatory overreach in an already heavily regulated arena, it would also be unnecessary
because conservation easements are already subject to extensive IRS oversight and
enforcement authority, as well as to state laws and processes guiding real property
interests.
I.

New Rulemaking under Regulation Section 1.170A-14 Is Unwarranted Because
Existing IRS Authority Already Sufficiently Regulates Amendments and, if
Appropriate, Could Be Further Expanded.

A.

Rulemaking to revise Regulation section 1.170A-14 for amendments is
unnecessary due to the IRS’s existing, broad regulatory authority.

Rulemaking to add new requirements governing amendments of qualified
conservation contributions under Regulation section 1.170A-14 is unnecessary due to
the existing, robust infrastructure of laws, regulations and policies guiding IRS oversight
of such donations, as well as of the actions of easement donors and easement holders.
This complex regulatory framework includes the Code, the Regulations and the IRS
enforcement, audit and compliance divisions, including the Tax Exempt and
Government Entities Division (TE/GE). Taken together, these multiple layers of oversight
foster a rigorous system of compliance and enforcement of all aspects of qualified
conservation contributions, making additional regulation unnecessary. Moreover, the
IRS can also investigate both an easement donor and an easement holder for
compliance with this legal framework, even after the conservation transaction has
concluded.
Regarding easement holders, the IRS already enjoys extensive powers to review
the actions of a tax-exempt Code section 501(c)(3) land trust by requiring them to file
and report on their Form 990s all manner of administration, management,
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maintenance, capacity and modification matters related to holding, stewarding and
enforcing perpetual conservation easements. In addition to the IRS identifying abuse
itself through review of Form 990s, any member of the public can also alert the IRS to
potential tax-related noncompliance by filing a Form 13909 with the IRS (see
www.irs.gov/uac/irs-complaint-process-for-tax-exempt-organizations).
Moreover, the IRS can audit any tax-exempt Code section 501(c)(3) easement
holder to determine why easements were amended at any point without statutory
limitation, including long after the donor grant an easement and the donor’s own
audit period expires. The IRS can find that an easement holder does not constitute a
“qualified organization,” as defined by Code section 170(h)(3) and Regulation section
1.170A-14(c)(1), because the holder is not upholding its tax-exempt purpose under
Code section 501(c)(3) by failing to protect conservation purposes in perpetuity
through its amendment decisions. Further, the IRS can sanction an easement holder for
participating knowingly in an excess benefit transaction and assign intermediate
sanctions against it, as outlined at Code section 4958. Last, as the most severe option,
the IRS can find a qualified organization not to be operating in furtherance of its
exempt purpose in making deed amendment decisions and revoke its tax-exempt status
pursuant to Code section 501(c)(3).
As for easement donors, the IRS ensures compliance with the Code and
Regulations through its audit authority of the donor’s tax return and related activities.
The IRS can audit an easement donor’s conservation transaction within the statute of
limitations three years from the date of the return claiming the qualified conservation
contribution (or beyond based on certain exceptions) and can also examine the actions
of the taxpayer through the “tax benefit doctrine,” as further discussed in Section II.D.
The IRS can audit an easement donor based on the original transaction or subsequent
deed amendment decisions within the audit period.
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The IRS therefore has a plethora of long-standing, effective enforcement
options at its disposal to scrutinize both easement donors and easement holders
at the time of original conservation contribution and thereafter, a point that has been
repeated by courts evaluating IRS challenges to qualified conservation contributions as
nonperpetual.
B.

Several courts have cited the IRS’s ample powers and authority to
regulate compliance with conservation perpetuity requirements through
oversight of charities and exempt organizations, including land trusts.

In order for a conservation easement contribution to be tax deductible, an
easement holder must be a “qualified organization,” that is, either a governmental unit
or a tax-exempt Code section 501(c)(3) organization, and have “a commitment to
protect the conservation purposes of the donation” (Code § 170(h)(3), Treas. Reg. §
1.170A-14(c)(1)). A tax-exempt Code section 501(c)(3) organization must be organized
and operated exclusively in furtherance of its exempt purpose to serve public, and
not private, interests (Treas. Reg. § 1.501(c)(3)-1(d)(ii)). Tax-exempt entities are
therefore barred from transferring assets to a private individual without adequate
compensation because of that individual’s relationship with the organization and from
allowing more than an insubstantial benefit to accrue to private individuals or
organizations (Treas. Reg. § 1.501(c)(3)-1(c)(2)), requiring that no part of a tax-exempt
organization’s net earnings may “inure to the benefit of any private shareholders or
individuals”) and at 2–3 (“[n]o part of an organization’s net earnings may inure to the
benefit of an insider. An insider is a person who has a personal or private interest in the
activities of the organization such as an officer, director, or a key employee”).
The IRS may review a qualified, tax-exempt easement holder’s actions in the
context of its obligations to fulfill the public good under both the qualified organization
definition and tax-exempt entity requirements. If the IRS deems transactions to create
private inurement for insiders or private benefit for noninsiders, it has at its disposal
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several options. In cases of private inurement and excess benefit, the IRS can impose
excise taxes and penalties on persons and organizations that engaged in the excess
benefit transactions or can strip the involved organization of its tax-exempt status.
The court cites this very IRS tax-exempt oversight authority in Kaufman v. Shulman, 687
F.3d 21 (1st Cir. 2012)(Kaufman III), noting that the IRS is not without remedies or
recourse for the concerns it expresses regarding an easement holder’s protection of
conservation purposes over perpetuity: “In addition, the concern posited by the IRS is
within its power to control: the IRS’s own regulations require that tax-exempt
organizations such as the Trust be operated ‘exclusively’ for charitable purposes, 26
C.F.R. § 1.501(c)(3)-1, a requirement that the IRS can enforce against the Trust”
(Kaufman III at 19).
Moreover, both the Tax Court and District of Columbia Circuit Court of Appeals
cited IRS tax-exempt entity oversight in Simmons v. Commissioner, T.C. Memo 2009-208
(U.S.T.C. 2009)(Simmons I); aff’d 646 F.3d 6 (D.C. Cir. 2011)(Simmons II) when upholding
a historic preservation easement that allowed its holder to consent to change or
abandon some or all of its rights under the easement through the following provision:
“nothing herein contained shall be construed to limit the Grantee’s right to give its
consent (e.g., to changes in a Façade) or to abandon some or all of its rights hereunder.”
While the IRS argued strenuously that this language effectively rendered the easement
nonperpetual due the easement holder’s ability to amend or release the easement, the
Court of Appeals dismissed this argument, stating that any tax-exempt organization
failing its obligations under an easement would be taking a risk vis-à-vis the IRS’s
enforcement powers:
We conclude the easements meet the requirement of perpetuity
in § 170(h)(5)(A). . . . Accordingly, the deeds do all the Commissioner can
reasonably demand to “prevent” uses of the properties inconsistent with
conservation purposes, as required by Treasury Regulation § 1.170A14(g)(1).
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The clauses permitting consent and abandonment, upon which
the Commissioner so heavily relies, have no discrete effect upon the
perpetuity of the easements: Any donee might fail to enforce a
conservation easement, with or without a clause stating it may consent
to a change or abandon its rights, and a tax-exempt organization would
do so at its peril . . .
Moreover, the Commissioner has not shown the possibility
L’Enfant will actually abandon its rights is more than negligible.
Simmons II at 6-7.
In each of the aforementioned cases, the Tax Court and Circuit Courts presumed
as a matter of law that easement holders will faithfully comply with their responsibilities
under Code section 501(c)(3), Code section 170(h) and Regulation section 1.170A-14,
due in no small part to the oversight and enforcement of the IRS they cite.
That both landowners and easement holders are rightly mindful when
approaching any perpetual conservation easement deed amendment is a tribute to the
success of this IRS oversight and enforcement authority. Landowners attempting to
amend conservation easement deeds encumbering their property will have to confront
the impermissible private benefit rules constraining participation in such transactions.
For example, if a landowner requests that the easement holder amend an easement
that increases the property value or decreases conservation values, the easement
holder will measure the public benefits of such a request against the potential for
impermissible private benefit, which comes with severe consequences. If the IRS
determines that these actions create an impermissible private benefit to the landowner
and the land trust’s overall operation substantially serves a purpose contrary to its
exempt purpose, the IRS can revoke the organization’s tax-exempt status, which
effectively is a death sentence for that land trust.
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If the IRS finds these actions benefit an insider to the organization, the IRS
could still revoke the organization’s tax-exempt status or impose intermediate
sanctions and excise taxes on the benefit received to the insider and organization. In
recent years, the IRS has effectively exercised this authority with regard to conservation
easement holders by revoking the 501(c)(3) status of at least four fraudulent
organizations. See Private Letter Ruling 201405018 (January 31, 2014), Private Letter
Ruling 201110020 (December 17, 2010), Private Letter Ruling 2011090030 (December 8,
2010) and Private Letter Ruling 201048045 (September 8, 2010). As these Private Letter
Rulings demonstrate, the potential for impermissible private benefit or inurement
sanctions paired with the substantial public investment in donated perpetual easements
through the section 170(h) deduction provides powerful motivation for the IRS to be
vigilant of the postdonation activities of easement holders.
To the extent that tax-exempt organizations created pursuant to Code section
501(c)(3) are already heavily regulated by IRS enforcement of the Code and Regulations,
additional regulation addressing perpetual conservation easement deed amendment is
unnecessary. Moreover, the IRS could expand its existing authority without specific
deed-amendment rulemaking if it wanted to broaden its oversight of perpetual
easement-holding organizations.
C.

The IRS can increase its oversight and enforcement of amendments.

As recently as 2012, the IRS revised its Form 990 and related instructions to
strengthen its oversight of postdonation activities of easement holders, including
requiring easement holders to demonstrate that they are committed to and capable of
enforcing and defending the conservation easements they hold and that they keep
adequate records, maintain easement endowments and enforce their easements.
Regarding the issue of amendment in particular, the IRS increased its surveillance of
amendment and termination activities by requiring precise accounting of the
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“[n]umber of conservation easements modified, transferred, released, extinguished, or
terminated by the organization during the tax year.”
If the IRS wanted to further increase its authority and oversight of deed
amendment decisions, it could do so without adjusting the language of Regulation
section 1.170A-14. It could instead increase the IRS and TE/GE’s oversight of
conservation easement holders. Moreover, the IRS could pair this increased
surveillance of easement holders generally with the tax benefit doctrine oversight of
easement donors discussed below.
D.

The IRS has ample existing powers and authority through the tax benefit
doctrine to examine easement donors’ conservation easement deed
amendment decisions.

From the easement donor’s standpoint, the IRS can treat an easement
amendment that returns substantial and valuable rights to the easement donor as
creating a tax benefit and apply the inclusionary version of the tax benefit doctrine
against that easement donor (Hillsboro Nat’l Bank v. Comm’r, 460 U.S. 370, 372 (1983)).
The tax benefit doctrine provides that the later recovery of amounts deducted in
previous years must be included as taxable income for the later year, especially if the
event giving rise to the recovery is “fundamentally inconsistent” with the premise
upon which the earlier deduction was based (Id.; see also 26 U.S.C. § 111 (2006)).
The IRS can specifically extend and apply the tax benefit doctrine to an
easement donor who originally granted a perpetual conservation easement in order to
obtain a tax deduction and then regains some or all of the rights bound by that
conservation easement in a later year through a deed amendment. The IRS would be
able to enforce the tax benefit doctrine against that easement donor for recovering
value they purported to relinquish through their original qualified conservation
contribution and associated tax deduction. Although this doctrine applies only to the
original easement donor and not to successor landowners, use of the tax benefit
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doctrine is nevertheless a fruitful area of exploration for the IRS to expand its oversight
of easement amendments in a targeted, efficient manner. Application of the tax benefit
doctrine to conservation transactions and deed amendments also would not likely be
viewed as overstepping statutory authority or unreasoned decision making pursuant to
the APA.
E.

IRS rulemaking for amendments would exceed its congressional mandate
and fall short of the reasoned decision making standard required by the
Administrative Procedure Act.

Rulemaking to add new amendment provisions to the current section 1.170A-14
Regulation is not only unnecessary given the existing extensive oversight and
enforcement authority granted to the IRS, it may also be contrary to existing law and
policy. Extending its oversight and enforcement of easement donor’s conservation
contributions beyond review of qualified organizations under Code section 170(h), of
tax-exempt entities under Code section 501(c)(3) and of tax-exempt entity activities as
reported on Form 990 could inadvertently expand IRS authority beyond its
congressional statutory mandate and, in the face of the facts and statistics presented
hereafter, amount to unreasoned decision making.
Section 5 U.S.C. § 706(2)(A)-(F) of the APA identifies six standards of review of
agencies and agency action, any one of which standards a reviewing court could rely on
to “hold unlawful and set aside agency action, findings, and conclusions” (5 U.S.C §
706(2)(A)-(F)). Two standards of review are of agencies or agency action that is: “(A)
[a]rbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;”
or “(C) In excess of statutory jurisdiction, authority, or limitations, or short of statutory
right” (5 U.S.C § 706(2)(A), (C)). Congress, in creating Code section 501(c)(3), intended to
allocate administration for decisions relating to the public’s benefit and the charitable
interests protected by charities, such as amending a perpetual conservation easement
deed, to the charities vested with those very responsibilities. If the IRS rulemaking and

9

amendment regulation were to intervene and interfere in the charitable decision
making regarding easement deed amendment, this could be viewed as agency action
not in accordance with law and in excess of the IRS’s own statutory authority.
Further, if the IRS rulemaking and amendment regulation were to, for example,
enlist third-party oversight and enforcement of amendments, such as by a state’s
attorney general, this might amount to an IRS agency action beyond its own statutory
authority and an inappropriate delegation of the IRS’s own authorized powers of
oversight and enforcement. Such additional regulation, especially requiring third-party
review, would also place a huge burden on land trusts and states’ attorneys general and
create what amounts to an unfunded mandate on states. Moreover, acting beyond its
congressional statutory mandate and delegating its authority to third parties could be
interpreted by Congress, courts and the public as the IRS inequitably targeting a certain
discrete class of taxpayers and tax-exempt entities, in particular, those attempting to
grant and hold perpetual conservation easements.
In the context of the potential for acting beyond its purview, it is important to
recognize that APA standards and scrutiny apply broadly to the IRS as an agency, as well
as to IRS rulemaking and to the Regulations themselves, unless an exception applies.
The APA states that a “rule” means the whole or a part of an agency statement of
general or particular applicability and future effect designed to implement, interpret or
prescribe law or policy or describing the organization, procedure or practice
requirements of an agency (5 U.S.C. § 551(4)). “Rulemaking” under the APA means the
agency process for formulating, amending or repealing a rule (5 U.S.C. § 551(5)). Rules
that are subject to “notice and comment” are referred to as “legislative rules” because
such rules are intended to have the “force and effect of law.”
A number of recent tax cases have applied general administrative law principles
under the APA to challenge IRS formal and informal guidance, as well as its routine
administrative actions, following the reasoning set forth in Motor Vehicle Manufacturer
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Ass’n of the U.S. v. State Farm Mutual Automobile Insurance Co., 463 U.S. 29 (1983). The
State Farm case required that an agency such as the IRS contemporaneously articulate a
satisfactory explanation for its action, including a “rational connection between the
facts found and the choice made.” Further, the U.S. Supreme Court in State Farm said
that to engage in reasoned decision making, an agency “must examine the relevant data
and articulate a satisfactory explanation for its action,” including the aforementioned
rational connection between the facts found and the choice made (Id. at 43 (quoting
Burlington Truck Lines v. United States, 371 U.S. 156, 158 (1962)). Last, section 5 U.S.C. §
706(2)(A) of the APA itself also requires a reviewing court to ensure that the agency
“engaged in reasoned decision-making.” See Judulang v. Holder, 132 U.S. 476, 482-83
(2011). See also, Altera Corp. v. Commissioner, 145 T.C. No. 3 (2015), for a recent Tax
Court case applying general administrative law principles under the APA to IRS actions
and rulemaking.
In Altera, the taxpayer won because the Tax Court held that a Treasury
regulation that required controlled parties that enter into qualified cost-sharing
arrangements to share stock-based compensation costs (the SBC rule) failed the
reasoned decision-making standard enunciated in Motor Vehicle Manufacturer Ass’n of
the U.S. v. State Farm Mutual Automobile Insurance Co., 463 U.S. 29 (1983) (State Farm)
and, as a result, was invalid.
In determining whether the Treasury regulation satisfied State Farm’s reasoned
decision-making standard, the Tax Court found that the Treasury regulation failed the
test because the SBC rule lacked a basis in fact; the Treasury failed to rationally connect
the choice it made in enacting the SBC rule with the facts found; the Treasury failed to
adequately respond to significant comments when it issued the final SBC rule; and the
Treasury’s conclusion that the SBC rule was consistent with the arm’s-length standard of
Section 482 of the Code was contrary to the evidence before the Treasury at the time it
made the rule. As a result, the Tax Court ruled in favor of the taxpayer, finding that the
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taxpayer was not required to share stock-based compensation costs, and invalidated the
SBC rule.
APA standards and review of IRS rulemaking in the context of conservation deed
amendment therefore will require that such rulemaking be the product of the IRS’s
reasoned decision making demonstrating a rational connection between the facts found
and the choice made. Reasoned decision making will be the product of IRS examination
of the relevant data in order to articulate a satisfactory explanation for its action, in this
case, for rulemaking. The facts and statistical data presented hereafter demonstrate the
rarity and necessity of easement deed amendment. Given that the IRS must connect
these facts and statistical data to any decision to create new regulation, the only
reasoned IRS decision making in this situation will be to forgo new rulemaking.
II.

Deed Amendments Are Rare and, When Used, Necessary Because the Vast
Majority Are Neutral or Beneficial to Conservation.
Deed amendments are a necessary and important tool to manage conservation

easements over perpetuity. It is without question that those deed amendments that
correct errors, add land to the easement, remove donor’s reserved rights and
strengthen, update or clarify easement language are beneficial to protected
conservation values and to conservation generally. The IRS itself agrees that scrivener’s
errors, omitted easement exhibits, bona fide boundary disputes, releasing donor
retained rights and adding acreage are appropriate instances to amend conservation
easement deeds. Moreover, extensive research by the Alliance demonstrates that,
generally, conservation easement deed amendments rarely occur, and when a deed
amendment is executed, it is necessary to address the particular facts and
circumstances and almost entirely to strengthen or to be neutral to the easement’s
conservation values.
A. Conservation easement deed amendments are rare and, when used,
necessary.
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The following statistics demonstrate that conservation easement deed
amendments in general are rare and that when an amendment is executed, it nearly
always strengthens or is neutral to the easement’s conservation purposes. The Alliance
research shows that amendments that lessen conservation values or protections, called
“detrimental amendments” herein, are so rare as to be nearly nonexistent. A just
published research article, using the Alliance’s 2010 census data, Form 990 data and
other conservation databases over six years from 2008 to 2013, arrives at the same
conclusion.2
The Alliance’s 2015 Land Trust Census (the Census) found that of the 33,667
conservation easements held by the 616 Alliance members who participated in the
Census, only 217 amendments were reported in 2015.3 This amounts to an annual
amendment rate of merely 0.64 percent. This percentage derived from more current
data than the research referenced above nonetheless is within a narrow consistent
range of results. And, as discussed below, the vast majority of these amendments
strengthen or are neutral to the conservation purposes.
Other recent published research shows a very similar low rate of easement
amendments. For instance, in a 2014 study (the Form 990 Study), an independent
researcher reviewed IRS Form 990s for the Alliance in order to gain a better
understanding of the prevalence and type of conservation easement deed
amendments.4 The researcher analyzed a total of 1,875 Form 990 Schedule Ds dating

2

Gerald Korngold, Semida Munteanu, and Lauren Elizabeth Smith, “An Empirical Study of Modification
and Termination of Conservation Easements: What the Data Suggest about Appropriate Legal Rules,” NYU
Environmental Law Journal 14 (1) (2016), www.nyuelj.org/wp-content/uploads/2016/09/24.1Korngold_Final.pdf
3
These specific figures were conveyed by the Alliance’s Educational Services Manager, Katie Chang. For
the written report, which does not contain these figures, see Land Trust Alliance, 2015 National Land
Trust Census Report, www.landtrustalliance.org/land-trusts/land-trust-census/census.
4
Land Trust Alliance, Results of the Land Trust Alliance Research and Survey on Easement Modification
and Termination (December 2014), www.landtrustalliance.org/publication/results-land-trust-allianceresearch-and-survey-easement-modification-and-termination. Beginning with the 2008 tax year, taxexempt 501(c)(3) organizations holding conservation easements have been required to include detailed
information about easement amendments on their annual IRS Form 990 information returns.
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from 2008 to 2012. In the two years with the most complete data, 2010 and 2011, the
rate of amendments per year was even less than the 2015 Census, at approximately 0.6
percent.5
Using the largest figure from these two data sets, easements are amended at an
annual rate of 0.64 percent. That is to say, roughly one in every 155 conservation
easement deeds is amended in a typical year. This modest amendment rate proves that
the perpetuity of conservation easements is not at risk through runaway amendments,
nor in need of additional regulation. As the statistics and facts demonstrate next, almost
all of these amendments strengthen or are neutral to conservation values.
B.

Facts and statistics show that almost all amendments strengthen or are
neutral to conservation values and detrimental amendments are
exceedingly rare.

Research by the Alliance shows that the overwhelming majority of amendments
are beneficial or neutral to the conservation values, while the occurrence of detrimental
amendments is infinitesimally small. In 2014, the Alliance commissioned the University
of Wisconsin Survey Center to conduct a detailed survey of member land trusts (the
2014 Land Trust Survey), which analyzed the incidence of easement deed amendment
and terminations.6 This study found that of 1,262 amendments analyzed since 2006,
about 43 percent clearly strengthened the conservation protections by either adding
acreage (20 percent), adding new provisions to strengthen the easement (12 percent) or
by extinguishing reserved rights (11 percent).7 Another two categories rounded out the
top five reasons for amending with beneficial results: correcting errors (24 percent) and
clarifying ambiguous terms or updating old provisions (10 percent).8 These five
categories constitute a cumulative three-quarters of all conservation easement deed
Id. at 3-4. In 2010, 184 amendments out of 29,446 total easements equals 0.62 percent. In 2011, 180
amendments out of 30,502 total easements equals 0.59 percent.
6
Id. at 9.
7
Id. at 15, 18.
8
Id. at 15, 18.
5
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amendments, and they resulted in a clear strengthening or a neutral effect on the
original conservation values.
Only a tiny fraction of the amendments, about 2 percent, were attributed to
categories that suggested even the potential for a less than neutral impact to protected
conservation values (“reducing restrictions” and “expanding a reserved right”). Thus, of
the 0.64 percent of easements that are amended in any given year, a nominal 2 percent
of these, or 0.0013 percent of all easements, raise even a question of being less than
neutral to conservation values in any given year.
When these amendments were analyzed by the Alliance in more detail, it almost
invariably found that any concerns that conservation protections were being lessened
through amendments were misplaced and that in fact these amendments usually led to
neutral or beneficial conservation results. In particular, the Alliance commissioned the
Follow-Up Research Report on Terminations and Amendments in 2015 (the Follow-Up
Report) to delve into the circumstances surrounding detrimental amendments from the
Form 990 Study and the 2014 Land Trust Survey.9 The contractor contacted 29 different
land trusts and gathered detailed information on 41 separate amendments that took
place between 2006 and 2014.
As the Follow-Up Report makes clear, virtually every one of these amendments
was the result of a thorough land trust process, guided by legal counsel, in which
conservation results were carefully weighed against a variety of other factors. Usually
the amendments affected a small portion of the protected property and they were
often a solution to difficult stewardship problems. The Follow-Up Report did not find
one single amendment instance where a land trust failed to adhere to its legal and
ethical responsibilities as a conservation easement holder.

9

Robert H. Levin, Follow-Up Research Report on Terminations and Amendments (August 2015),
http://tlc.lta.org/clearinghouse/documents/39385.
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In almost all instances, the amendment led to a strengthening or a neutral effect
on the original conservation purposes. In fact, of the 41 amendments examined, only
two were identified as arguably lessening the conservation protections and only slightly
so in each case due to justifiable reasons related to litigation assessments of
enforceability. In the one instance, no land use restrictions were weakened, but a
division of the protected property into two parcels was permitted to resolve a violation
by a neighbor. In the other instance, a land trust agreed to resolve a difficult violation by
a litigious landowner by using an amendment that resulted in the net removal of one
disputed acre out of a 100-acre easement while still protecting the overall conservation
purposes.
Therefore, of the roughly 0.64 percent of easements amended in any given year,
and of the 0.0013 percent of easements where an amendment even raises concerns, in
only 5 percent of this already tiny number were those concerns confirmed, and only
marginally at that. Although percentages become difficult to grasp at such microscopic
levels, the Alliance’s research suggests that 0.000064 percent of easements might be
affected by a marginally detrimental amendment in any given year. Because there are
42,425 conservation easements throughout the United States held by land trusts
covering approximately 16.8 million acres of land, the statistical likelihood of a
detrimental amendment occurring is less than one-third of 1 percent of one easement
per year affecting less than one acre.
C.

Detrimental amendments are exceedingly rare because of dedicated
attention to the issue by the Alliance and land trusts nationally.

One reason that detrimental amendments are so rare is because land trusts have
established responsible policies and procedures to guide deed amendment decisions.
For instance, Alliance member land trusts must adopt and commit to Land Trust
Standards and Practices (the Standards), the ethical and technical guidelines for the
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responsible operation of a land trust.10 Practice 11I of the Standards requires land trusts
to adopt a written amendment policy in order to provide guidance, ensure that
amendments result in either a positive or not less than neutral conservation result and
do not give rise to impermissible private benefit or private inurement.11 In addition, a
land trust must have a written amendment policy to achieve accreditation by the Land
Trust Accreditation Commission.
The 2014 Land Trust Survey documented that the number of land trusts having
adopted an amendment policy has skyrocketed in recent years.12 Thus, it is by design
that land trusts exhibit responsible amendment practices; these practices are the result
of deliberate policies and processes established by the Alliance and the land trust
community over many years. The Alliance studies demonstrate unequivocally that land
trusts approach any change to a conservation easement deed with an abundance of
caution and employ careful scrutiny, as a requirement of their 501(c)(3) exemption,
consistency with state law and with the Standards. As a charitable organization,
chartered under state law, and as a federally tax-exempt publicly supported entity, any
land trust easement holder has legal and ethical responsibilities to ensure perpetual
protection of the easements that it holds.
The occasional need to amend an easement is rooted in the inability of parties to
the original conservation easement transaction to predict circumstances that may arise
in the future. The analysis of any proposed amendment ensures that it serves public
interests by ensuring the amendment is consistent with state law, adheres to federal
tax-exempt and qualified entity requirements and follows the Standards. One way land
trusts are following proper amendment practices, including the Standards, is by
including well-drafted amendment provisions in their easement deeds. No additional IRS

10

Land Trust Alliance, Land Trust Standards and Practices (2004),
http://s3.amazonaws.com/landtrustalliance.org/LandTrustStandardsPractices2004.pdf.
11
Id. at 14.
12
Supra n. 2 at 14.
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regulation is needed due in part to the prevalence of these provisions, which inform and
limit deed amendment decision making.
D.

Deed amendment provisions in conservation easements properly guide
and inform the power to amend the conservation easement.

A key source of deed amendment guidance provided by the Alliance is Amending
Conservation Easements: Evolving Practices and Legal Principles (the Amendment
Report), a comprehensive report discussing relevant law and best practices. The
Amendment Report expressly recommends that deed amendment provisions be
included in all conservation easements in order to affirm the power to amend, stating
that a deed amendment provision “clarifies up front to all parties that there are
circumstances under which the conservation easement may be amended. The grantor of
an easement with such a provision cannot easily contend that no deed amendment is
permitted or that the land trust concealed the possibility of a deed amendment.”
In this respect, conservation easement deed amendment provisions are similar
to those in all different kinds of real property deeds and contracts, confirming the power
to amend and providing basic procedural guidance, such as requiring that a deed
amendment be in writing and recorded in order to become effective. Thus, deed
amendment provisions in conservation easement deeds represent common sense and
responsible drafting principles for deed amendment consistent with state real property
law.
In recent years, the IRS has seemed to be making the case (in court proceedings
and ad hoc public statements at the Land Trust Alliance Rally) that a conservation
easement cannot be altered over perpetuity because the 170(h)(2)(C) definition
requires that the restriction last for perpetuity, or at least as long as the conditions do
not make the conservation purposes impossible or impractical to protect. The existence
of a deed amendment clause in a perpetual conservation easement does not, however,
render the conservation easement nonperpetual. A conservation easement with or
18

without a deed amendment clause is still a restriction (granted in perpetuity) on the use
that may be made of the property, according to Code Section 170(h)(2)(C).
The language “granted in perpetuity” is a quantitative time requirement of the
definition of a qualified conservation contribution. The conservation easement must be
granted for perpetuity, that is, not for a term of years, in order to qualify. The
qualitative component of the definition is the restriction on the use of the property.
What must the conservation easement accomplish in order to qualify? It must restrict
the use of the property in order to qualify. It cannot allow all uses of the property in
order to qualify. Put together, the conservation easement must restrict uses of the
property (not allow any use of the property) and must be for perpetuity (not for a term
of years). For example, the conservation easement restricts use of the property to allow
only one home site in order to protect significant relatively natural habitat for
perpetuity. Neither the quantitative timeframe (granted in perpetuity, not for a term of
years) nor the qualitative element (restrictions on use of the property, not all uses are
permitted) are impacted by the existence of a deed amendment clause, which affects
neither the qualitative or quantitative elements of the definition.
Moreover, the conservation easement with a deed amendment clause bolsters
the protection of the easement’s conservation purposes over time. In this sense, a
typical deed amendment provision realizes the requirements of Code Section
170(h)(5)(A) that conservation easement be made exclusively for conservation purposes
that are protected in perpetuity. The Regulations, like the Code, state that conservation
purposes and easements are meant to be perpetual and, by allowing an easement’s
termination only under certain changed conditions and circumstances, anticipate the
need for responsiveness in the face of change. This need for responsiveness is
consistent with the 170(h)(2) definition of a qualified conservation contribution, which
should be read to include deference to state deed amendment processes. Neither
perpetual conservation purposes nor perpetual conservation easements therefore are
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undermined by the existence of a deed amendment clause in a conservation easement
or deference to deed amendment processes guided by state law.
The conservation easement deed’s amendment clause directs how deed
amendments are handled in accordance with state law. A state’s own statutes, common
law or policy might provide additional guidance supplanting or bolstering the language
of the Uniform Conservation Easement Act (UCEA). In the vast majority of states, a
conservation easement with or without a deed amendment provision can still be
amended under state law. Every state except North Dakota has passed a perpetual
conservation easement enabling statute, and many of these are based on the UCEA,
which expressly provides for the power to amend. And, in the occasional state where
the enabling act is silent on deed amendment, common and statutory real property law
establishes authority for deed amendments. Moreover, how real property interests can
be amended over perpetuity is a matter of state law, rather than federal tax law.
III.

Easement Deed Amendments Are Governed by State Real Property Law, Not by
Federal Tax Law or Regulations.
A.

State real property laws guiding conservation easement deed amendment
should continue to govern, and federal regulation would intrude.

Conservation easement deeds are amendable within the bounds of guiding state
real property laws, including state conservation easement enabling acts and real
property laws. If the IRS were to promulgate a new deed amendment regulation, it likely
would conflict with the state laws and policies guiding perpetual conservation easement
interests, including a state’s conservation easement enabling act and real property laws.
Further, the differences among the states in their legal traditions, the nature and
functions of their governmental institutions and the history of their land conservation
programs are just too diverse for a one-size-fits-all federal mandate on how to amend
conservation easement deeds.
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In recent years, several states have undertaken specific statutory or regulatory
measures to address conservation easement deed amendments. Maine’s conservation
easement act was revised in 2007 to require that deed amendments that materially
detract from an easement’s conservation values be approved by a court in an action to
which the state attorney general is made a party. Rhode Island enacted Maine’s
statutory language almost verbatim in 2012. Similarly, in New Hampshire, the attorney
general has implemented a policy that generally directs easement holders and
landowners to submit easement deed amendments to attorney general oversight.
Massachusetts, Montana and Nebraska also strictly regulate easement deed
amendments. Such laws and policies evolve well beyond the UCEA, while continuing
to complement the Regulations’ existing extinguishment language for donated
easements.
Instead of a one-size-fits-all federal regulation, state laws, regulations and
practices can and should direct appropriate oversight of amendment, making use of
state and local institutions. Montana’s conservation easement enabling act expressly
prevents third-party involvement and oversight, so the state defers such oversight
instead to a council composed of judges and stakeholders. New Hampshire creates a
policy for attorney general review in most circumstances. Maine directs deed
amendments with material impact to the public benefit to judicial review with the
attorney general as a party. Massachusetts and Nebraska require local government and
public approval of modification, not unlike their approval of conservation easement
creation process.
Easement holders in every state must therefore analyze easement deed
amendment decisions and follow processes for oversight consistent with the language
of the easement deed and with their own state laws and policies. State law, policies and
processes continue to evolve to guide perpetual conservation easement amendment
decision making, without IRS intervention. IRS recognition of and deference to the
variety of state laws and policies guiding real property interests and easement deed

21

amendment not only removes the burden of additional unnecessary regulation and
oversight by the IRS, it also shifts that burden to conservation easement drafters and
holders and charges them with acting consistent with state law and policy.
A conservation easement drafted in a state following the UCEA language for
deed amendments could, for instance, direct oversight in the case of amendments
changing purposes or changing boundaries to its attorney general for review and
approval. Or, if the conservation easement amendment clause required neutral or
beneficial amendments with no detrimental impacts to conservation purposes and
values, the easement holder could determine consistency with that standard knowing
that all such deed amendments will be reported on its Form 990 to be reviewed by the
TE/GE Division of the IRS.
Moreover, IRS recognition of the state laws guiding deed amendment would
have the added benefit of the IRS not having to endorse any one legal authority over
another because such deference is not mutually exclusive. The parties would have full
awareness of the process for deed amendment and oversight while drafting, as would
the IRS when a federal tax deduction is sought. And state laws and policies guiding deed
amendment would not, and do not, conflict with federal laws guiding tax deductions.
B. State laws influencing conservation easement deed amendment do not
conflict with federal tax laws.
State law defines and describes how conservation easements can be amended,
and federal tax law determines the tax consequences of actions related to conservation
easements. There is no question of the primacy of federal law with respect to federal
tax collection or deductions: Code section 170(h) and its attendant Regulations guide
qualified conservation contributions granted for federal tax deductions. Code section
501(c)(3) and its attendant Regulations guide tax- exempt organizations, including
those that hold perpetual conservation easements. Federal law guides easements
donated for federal tax benefits and the behavior of tax-exempt holders of conservation
22

easement deeds, and federal law is superior over any state laws that may seek to
regulate federal tax deductions or federally tax-exempt organizations. The Code and
Regulations, together with federal court decisions, set forth the tax law of perpetual
easements donated as tax-deductible gifts or as held by tax-exempt entities.
State conservation easement enabling statutes and real property law, however,
guide both donated and nondonated perpetual easements and provide a complement
to federal laws, particularly in cases of deed amendment where the Code and
Regulations are silent. It is a long-standing, undisputed legal principle that states can
create their own guidance in the form of real property laws, as the UCEA itself
intended that they would. See Board of Regents v. Roth, 408 U.S. 564, 577 (1972)
(establishing the principle that property interests are created by state law).
Conservation easements are legally defined as real property interests by every legal
regime, federal and state law. States are empowered to create their own laws and
policies with regard to real property and its disposition. As long as state laws are
consistent with federal laws and as long as they focus on protecting the perpetual
nature of the grant—whether through cy pres proceedings in New Hampshire or
material detraction judicial examination in Maine or statutory safeguards in Montana—
they are compliant with the law of federal tax deductibility.
Further, doctrines of federalism instruct that where the federal government has
not preempted states through its own law making, states can pass their own laws. The
U.S. Constitution, Amendment X, establishes that powers not expressly granted to the
federal government are reserved to the states (U.S. Const. amend. X). Where federal
law is silent as to donated perpetual conservation easement deed amendment, a state
can pass its own laws guiding perpetual conservation easement deed amendment,
provided that these laws are not preempted by and do not conflict with existing federal
law. See Carpenter v. Comm’r, T.C. Memo 2012-1, at 18 (2012) (citing Kaufman II, 136
T.C. at 307 n.7). Given that the Code and Regulations are silent as to perpetual
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easement deed amendment, the Carpenter court’s deference to state laws in
determining how perpetual easements can be legally terminated remains instructive:
To determine whether the conservation easement deeds comply with
requirements for the conservation easement deduction under Federal tax
law, we must look to State law to determine the effect of the deeds. State
law determines the nature of the property rights, and Federal law determines
the appropriate tax treatment of those rights. . . . Specifically, we must look to
State law to determine how conservation easements may be extinguished.
See Carpenter, at 11.
The Code and Regulations therefore do not preempt state laws defining how
holders may protect and amend their perpetual conservation easement deeds, and
state laws can and do properly guide easement deed amendment decision making and
process. A state properly undertakes oversight of deed amendments, for example, in a
manner suited to the laws, regulatory climate and budget of that state. Moreover,
state laws or policies add further protections to federal laws, ensuring that the public
benefits provided by conservation easements will be perpetuated in a modified
easement that better serves the public interest. Federal law does not prohibit deed
amendments, even if the easement donor claimed a federal income tax deduction, as
long as the state law governing easement deed amendment does not conflict with the
requirements of federal law and ensures that the conservation purposes of the
easement are protected in perpetuity.
Rather than rulemaking under Section 1.170A-14 of the Regulations to add
oversight for amendment processes, the IRS can instead (and already does) rely on
existing state laws and policies themselves directing such oversight or rely on the
language of the conservation easement deed itself directing such oversight consistent
with state law.
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IV.

CONCLUSION
Based on the foregoing state of the law, existing regulatory environment and

available facts and statistics showing the rarity of conservation easement amendments,
the Alliance asks the IRS to reconsider the wisdom of proceeding with rulemaking for a
new conservation easement amendment regulation. If the IRS concludes that additional
oversight of conservation easement amendments is necessary, the IRS can avail itself of
its existing oversight through TE/GE, instead of rulemaking for a new amendment
regulation. Such restraint will allow conservation easement processes for deed
amendment guided by state law on the one hand and increased supervision of deed
amendments by the IRS on the other hand. The sum and balance of this approach is well
within the IRS’s authority, as well as equitable, inclusive, responsive and proportionate
to the necessary amount of federal regulation of deed amendment processes involving
perpetual conservation easements over time.
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The Land Trust Alliance, Inc., respectfully submits this brief of amicus
curiae. This amicus brief is filed with the consent of Petitioners but without the
consent of Respondent.

STATEMENT OF INTEREST
The Land Trust Alliance, Inc., (the "Alliance") is a Massachusetts nonprofit
corporation based in Washington, D.C. Founded in 1982, the Alliance is a national
land conservation organization that works to save the places people need and love
by strengthening land conservation across America. The Alliance represents 1,000

member land trusts supported by more than 200,000 volunteers and 4.6 million
financial supporters nationwide. Together, national, state and local land trusts hold

42,425 conservation easements throughout the United States, covering

approximately 16.8 million acres of land as of 2015.
This amicus curiae brief focuses solely on the amendment provision of the
"Deed of Conservation Easement" at issue in this case. Respondent's puzzling and

vague argument against the amendment provision in this case runs counter to Code
§ 170(h), the Regulations and settled case law. If accepted by this Court, this
theory would have a chilling effect on sound drafting and administration of future
conservation easement deeds. Moreover, although our Statement of Facts shows

that easement deed amendments in general are rare and that detrimental
amendments are exceedingly rare, amendment provisions are essential to a well-

drafted conservation easement deed because the provision protects conservation
protections in perpetuity by requiring consistency with the stated conservation

purposes.

STATEMENT OF THE ISSUE
The sole issue upon which this amicus curiae brief comments is the following:

Whether the following amendment provision in a conservation easement violates
the perpetuity requirements of Code § 170(h) and the accompanying regulations:
Amendment. If circumstances arise under which an amendment to or
modification of this Deed would be appropriate, Grantor and Grantee
are free to jointly amend this Deed; provided that no amendment shall
be allowed that will affect the qualification of this Conservation
Easement or the status of Grantee under any applicable laws,
including Code of Alabama § 35-18-1,3 et. [sic] seq. or Section
170(h) of the Internal Revenue Code of 1954, as amended, and any
amendment shall be consistent with the purpose of this Deed, and
shall not affect its perpetual duration. Any such amendment shall be
recorded in the official records of Calhoun County, Alabama.

STATEMENT OF FACTS
The Alliance offers the following additional statistics on conservation
easement deed amendments in order to supplement the facts provided by Petitioner
and Respondent. These statistics demonstrate that conservation easement deed
amendments in general are rare, and that when an amendment is executed it nearly

always strengthens or is neutral to the easement's conservation purposes. The
Alliance research shows that amendments that weaken a conservation easement,

called "detrimental amendments" herein, are so rare as to be isolated, almost
nonexistent events.
A. Amendments are rare.

The Alliance's 2015 Land Trust Census found that of the 33,667
conservation easements held by the 616 Alliance members who participated in the
Census, only 217 amendments were reported in 2015.¹ This amounts to an annual

amendment rate of merely 0.64 percent. And as discussed below, the vast majority
of these amendments strengthen or are neutral to the conservation purposes.
Other recent Alliance-published research shows a very similar low rate of
easement amendments. For instance, in a 2014 study (the "Form 990 Study"),
independent researchers hired by the Alliance reviewed IRS Form 990s to gain a
better understanding of the prevalence and type of conservation easement deed
amendments.2 The researchers analyzed a total of 1,875 Form 990 Schedule D's

dating from 2008 to 2012. In the two years with the most complete data, 2010 and
2011, the rate of amendments per year was even less than the 2015 Census, at
approximately 0.6 percent.3

I These specific figures were conveyed by the Alliance's Educational Services Manager, Katie Chang. For the
written report, which does not contain these figures, see Land Trust Alliance, 2015 National Land Trust Census
Report, www.landtrustalliance.org/land-trusts/land-trust-census/census.
² Land Trust Alliance, Results ofthe Land Trust Alliance Research and Survey on Easement Modification and
Termination (December 2014), www.landtrustalliance.org/publication/results-land-trust-alliance-research-andsurvey-easement-modification-and-termination. (Appendix Exhibit A.) Beginning with the 2008 tax year, taxexempt 501(c)(3) organizations holding conservation easements have been required to include detailed information
about easement amendments on their annual IRS Form 990 information returns.
3 Id at 3-4. In 2010, 184 amendments out of 29,446 total easements equals 0.62 percent. In 2011, 180 amendments
out of 30,502 total easements equals 0.59 percent. (Appendix Exhibit A.)
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Using the most conservative figure from these two data sets, easements are
amended at an annual rate of 0.64 percent. That is to say, roughly one in every 155
conservation easement deeds is amended in a typical year. This modest amendment

rate directly contradicts Respondent's arguments that the perpetuity of
conservation easements is at risk through runaway amendments.

To be sure, even if only one in 155 conservation easements were weakened
by an amendment in any given year, it would affect the goal of perpetual
conservation protections. However, as we shall demonstrate next, nothing of the
sæt is happening, for almost all of these amendments strengthen or are neutral to
the conservation purposes.
B. Detrimental amendments are exceedingly rare.
Research by the Alliance shows that the overwhelming majority of
amendments are beneficial or neutral to the conservation values, while the

occurrence of detrimental amendments is infinitesimally small. In 2014, the
Alliance commissioned the University of Wisconsin Survey Center to conduct a .

detailed survey of member land trusts (the "2014 Land Trust Survey"), which
analyzed the incidence of easement deed amendment and terminationsf This study

found that of 1,262 amendments analyzed since 2006, about 43 percent clearly
strengthened the conservation protections by either adding acreage (20 percent),

41d at 9.(Appendix Exhibit A.)
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adding new provisions to strengthen the easement (12 percent) or by extinguishing
reserved rights (11 percent).5 Another two categories rounded out the top five
reasons: correcting errors (24 percent) and clarifying ambiguous terms or updating
old provisions (10 percent).6 These five categories constitute a cumulative threequarters of all conservation easement deed amendments, and they resulted in a
clear strengthening or a neutral effect on the original conservation values.

Only a tiny fraction of the amendments, about 2 percent, were attributed to

categories ("reducing restrictions" and "expanding a reserved right") that
suggested even the potential for a weakening of the conservation values. Thus, of
the 0.64 percent of easements that are amended in any given year, perhaps 2
percent of these, or 0.0013 percent of all easements, raise even a question of being

weakened due to an amendment in any given year.
One could argue that even a handful of easements being weakened in any
given year is too high. However, when these so-called high-risk amendments were
analyzed by the Alliance in more detail, it almost invariably found that any

concerns that the conservation protections were being weakened through
amendments were misplaced and that in fact these amendments usually led to
neutral or beneficial conservation results. In particular, the Alliance commissioned
the Follow-Up Research Report on Terminations and Amendments in 2015 (the
s Id. at 15, 18. (Appendix Exhibit A.)
6 Id at 15, 18. (Appendix Exhibit A.)
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"Follow-Up Report") to delve into the circumstances surrounding the high-risk

amendments from the Form 990 Study and the 2014 Land Trust Survey.7 The
contractor contacted 29 different land trusts and gathered detailed information on

41 separate amendments that took place between 2006 and 2014. As the FollowUp Report makes clear, virtually every one of these amendments was the result of
a thorough land trust process, guided by legal counsel, in which conservation
results were carefully weighed against a variety of other factors. Usually the
amendments affected a small portion of the protected property, and they were often

a solution to thorny stewardship problems that rendered the protection of the

original easement's conservation purposes impracticable or impossible, such as a
violation by a neighbor, a violation by the landowner or a governmental agency's
public works project. The Follow-Up Report did not find a single amendment
instance where a land trust failed to adhere to its legal and ethical responsibilities
as a conservation easement holder. In the clear majority of instances, the
amendment led to a strengthening or a neutral effect on the original conservation
purposes. In fact, of the 41 amendments examined, only two (or about 5 percent)
were identified as arguably weakening the conservation purposes and only slightly
so in each case due to justifiable reasons related to litigation assessments of
enforceability. In one instance no land use restrictions were weakened, but a
' Robert H. Levin, Follow-Up Research Report on Terminations and Amendments (August 2015),
http://tle.lta.org/clearinghouse/documents/39385. (Appendix Exhibit B.)
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division of the protected property into two parcels was permitted to resolve a
violation by a neighbor. In the other instance, a land trust agreed to resolve a
violation by a litigious landowner by acceding to an amendment that resulted in a
net loss of one acre out of a 100-acre easement.
Therefore, of the roughly 0.64 percent of easements amended in any given

year, and of the 0.0013 percent of easements where an amendment even raises a
concern of weakening, in only five percent of this already tiny number were those
concerns confirmed, and only marginally at that. Although percentages become

difficult to grasp at such microscopic levels, the Alliance's research suggests that
0.000064 percent of easements might be affected by a marginally detrimental
amendment in any given year. This equates to approximately 1 out of every
155,000 easements per year. And because there are 42,425 conservation easements
throughout the United States held today by land trusts, covering approximately
16.8 million acres of land, these statistics essentially mean that about once every
three years there might be one slightly detrimental amendment that affects a
nominal amount of acreage.

C. Detrimental amendments are exceedingly rare because ofdedicated attention to
the issue by the Alliance and land trusts nationwide.
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One reason that detrimental amendments are so rare is because land trusts
have worked hard to establish responsible policies and procedures around

amendments. For instance, Alliance member land trusts must adopt and commit to
Land Trust Standards and Practices ("Standards and Practices"), the ethical and
technical requirements for the responsible operation of a land trust.8 Practice 11.I
of Standards and Practices requires land trusts to adopt a written amendment
policy in order to provide guidance, ensure that amendments result in either a
positive or not less than neutral conservation outcome and do not give rise to

impermissible private benefit or private inurement.9 In addition, a land trust must
have a written amendment policy to achieve accreditation by the Land Trust
Accreditation Commission. The 2014 Land Trust Survey documented that the

number of land trusts having adopted an amendment policy has skyrocketed in
recent years." Thus, it is no accident that land trusts exhibit responsible
amendment practices; rather, these practices are the result of deliberate policies
and processes established over many years.
The Alliance studies demonstrate unequivocally that land trusts approach
any change to a conservation easement deed with an abundance of caution and

employ careful scrutiny, as a requirement of their 501(c)(3) exemption,

® Land Trust Alliance, Land Trust Standards and Practices (2004),
http://s3.amazonaws.com/landtrustalliance.org/LandTrustStandardsPractices2004.pdf. (Appendix Exhibit C.)
9 Id at 14.
Supra n. 2 at 14.
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consistency with state law and with Standards and Practices. As a charitable

organization, chartered under state law, and as a federally tax-exempt publicly

supported entity, any land trust easement holder, including Chattowah Open Lands
Trust, has legal and ethical responsibilities to ensure perpetual protection of the
easements that it holds.

The occasional need to amend an easement is rooted in the inability of
parties to the conservation easement to predict all of the circumstances that may
arise in the future. The analysis of any proposed amendment is rooted in serving
public interests by ensuring that conservation easements endure over time and are
also robust, enforceable and fair to the public and to the landowners.

SUMMARY OF ARGUMENT
Contrary to Respondent's assertions, the amendment provision in this case is
entirely consistent with the perpetuity requirements of the Code and the
Regulations. In particular, the applicable Regulation requires consistency with the

conservation purposes for any interest retained by the landowner, and this is
exactly, to the letter, what the instant amendment provision accomplishes.
Moreover, recent Tax Court opinions have flatly rejected similarly aggressive

perpetuity arguments by Respondent, and this Court should do the same.

9

The amendment provision in this case limits rather than expands the

easement holder's discretion to change the conservation easement to the detriment
of conservation values. A conservation easement deed, like any other

conveyancing document, may be amended by agreement. Although amendments in
general are rare and detrimental amendments are almost nonexistent, the

amendment provision bolsters protections and aids perpetual administration of a
conservation easement deed. By incorporating a conservation standard such as the
one used here, namely consistency with the conservation purposes of the

conservation easement, amendment provisions limit a holder's discretion so as to
conform with its responsibilities under Code §§ 501(c)(3) and 170(h) and to ensure
that perpetual protection is achieved.

Finally, the holding of Belk v. Comm 'r and its progeny is distinguishable and
irrelevant to the amendment provision in this case because the Belk line of cases

dealt with anomalous substitution provisions that are not contained in the
conservation easement at issue here. These substitution provisions are
fundamentally distinct from the widely used amendment provision in the instant

case which does not permit a release of the property and is distinguishable from
provisions allowing substitution of land.
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Given the sweeping argument against the amendment provision made by
Respondent in this case, the Alliance urges the Court to rely on the facts and legal

bases provided herein to issue a holding that any amendment provision containing
a standard of consistency with the conservation purposes meets the perpetuity

requirements of Code § 170(h)(2) and Code § 170(h)(5) because it tracks the
language of Reg. § 1.170A-14(g)(1) and provides essential guidance to easement
holders endeavoring to honor the promise of perpetual protection.

ARGUMENT
I.

The Amendment Provision at Issue Is Consistent with Code § 170(h)

and the Accompanying Regulations.
A. A plain reading of the Regulations and the easement deed demonstrates that the

amendment provision satisfies Reg. § 1.170A-14(g)(1) by requiring that any

amendment be consistent with the conservation purposes.
This Court has followed the longstanding canon of statutory construction
that the Regulations must be interpreted according to their plain meaning.

Lindemood v. Comm 'r, 566 F.2d 646, 649 (9th Cir. 1977) (affirming a Tax Court
opinion adopting the plain meaning of the Regulations). See also United States v.

Ron Pair Enters., Inc., 489 U.S. 235, 242 (1989). Based on the plain meaning
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interpretation of the Regulations, there is no doubt that the amendment provision at
issue here is fully compliant and consistent with both the Code and the

Regulations.
Code § 170(h)(5) requires that in order to qualify for a deduction, the
conservation purpose of a conservation easement must be "protected in
perpetuity." The "protected in perpetuity" requirement is further developed in Reg.
§ 1.170A-14(g). Subsection (g)(1) provides, in relevant part:
In general. In the case of any donation under this section, any interest
in the property retained by the donor (and the donor's successors in
interest) must be subject to legally enforceable restrictions (for
example, by recordation in the land records of the jurisdiction in
which the property is located) that will prevent uses of the retained
interest inconsistent with the conservation purposes of the donation.

[emphasis added.]
Notably, the instant amendment provision expressly incorporates consistency with
the conservation purposes, the exact same standard setforth in Reg. § 1.170A-

14(g)(1). In light of the verbatim adoption of the regulatory standard in the
amendment provision, a plain reading of both the Regulation and the amendment
provision, as well as the parties' intent to comply with the Regulation,
unambiguously demonstrates that the two are consistent. In fact, if Respondent
were to prevail with his argument, then it would mean conceptually no amendment
provision would satisfy Reg. § 1.170A-14(g)(1), a result that would render

perpetual protection of the conservation purposes impossible over time.
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This Court has followed the long-standing rule of construction that contracts
must be interpreted so as to give meaning to all of the provisions and to avoid an
interpretation that would render certain clauses surplusage. See, most recently,

Analog Devices, Inc. v. Comm 'r, 147 T.C. No. 15 at 35 (U.S.T.C. 2016). In
flagrant disregard of this principle, when assailing the instant amendment
provision, Respondent outright ignores the words of limitation requiring
consistency with the conservation purposes as if they do not exist. In fact,

Respondent suggests that the holders can rely on the "free to jointly amend" phrase
in the first part of this provision and disregard the subsequent restrictions contained
in the same clause. Respondent is not at liberty to patently ignore the express and
specific words of limitation that follow the more general words of authorization.
Respondent's interpretation would render the words requiring consistency with the
conservation purposes mere surplusage. Moreover, as addressed in more detail
below, Respondent's position does not explain the fact that this holder, as a
stipulated qualified organization under Code § 170(h)(3), is legally presumed to

have a commitment to perpetually protect the very conservation purposes that
Respondent alleges it will ignore.

It also bears noting that the term "conservation purposes" is found not only

in Code § 170(h)(5) and Reg. § 1.170A-14(g)(1); it is used throughout Code §
170(h) and the Regulations in numerous places. For example, Reg. § 1.170A-14(a)
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requires that the "conservation purpose" must be protected in perpetuity. In other
words it is not the specific text of the original easement deed that must be protected
in perpetuity, but rather the easement's conservation purposes. Likewise!, as
discussed previously and below, Reg. § 1.170A-14(c)(1) also requires that an

eligible easement holder have a "commitment to protect the conservation purposes

of the donation." Finally, the conservation purposes standard is also used in the
Regulations to ensure that transfers of the easement to another holder do not

undermine the easement. See Reg. § 1.170A-14(c)(2). (In order to transfer the
easement to another holder, the original holder must require that "the conservation
purposes which the contribution was originally intended to advance continue to be

carried out.") Given the heavy reliance on the "conservation purposes" standard
throughout the Code and the Regulations, it is not logical for Respondent to ignore
its use as the appropriate limiting standard in this amendment provision.

B. This Court shouldfollow the Simmons and Kaufman analyses as to the
meaning ofthe perpetuity requirements ofReg. § 1.170A-14(g)(1).

Respondent asserts that an overly permissive amendment provision renders
this conservation easement nondeductible because it undermines the perpetuity

requirements of Code §§ 170(h)(2)(C) and 170(h)(5)(A). In four previous cases,
Respondent made similarly sweeping arguments regarding conservation easement
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abandonment provisions. Because these abandonment provisions lacked any
consistency or conservation standard, they were arguably even more permissive
than the amendment provision in this case. Nevertheless, in each instance, the Tax

Court or the relevant Court of Appeals squarely rejected Respondent's aggressive
claims, and we urge this Court to extend a similar analysis to the amendment
provision at issue in this case.

In Simmons v. Comm 'r, T.C. Memo 2009-208 (U.S.T.C. 2009) (Simmons 1);
aff'd 646 F.3d 6 (D.C. Cir. 2011) (Simmons II), both the Tax Court and the District
of Columbia Circuit Court of Appeals upheld a historic preservation easement that

included the following provision: "nothing herein contained shall be construed to
limit the Grantee's right to give its consent (e.g., to changes in a Façade) or to
abandon some or all of its rights hereunder." Respondent strenuously argued that
this language effectively rendered the easement nonperpetual. But the Court of

Appeals dismissed this argument, stating:

We conclude the easements meet the requirement of perpetuity

in Code § 170(h)(5)(A). ... Accordingly, the deeds do all the
Commissioner can reasonably demand to "prevent" uses of the
properties inconsistent with conservation purposes, as required by

Reg. § 1.170A-14(g)(1).
The clauses permitting consent and abandonment, upon which
the Commissioner so heavily relies, have no discrete effect upon the

perpetuity of the easements: Any donee might fail to enforce a
conservation easement, with or without a clause stating it may consent
to a change or abandon its rights, and a tax-exempt organization
would do so at its peril... Simmons II at 6-7 [emphasis added.]
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This Court agreed in Friedberg v. Comm 'r, T.C. Memo 2011-238 (U.S.T.C.
2011) (Friedberg 1) that the same exact abandonment provision held by the same

organization did not violate the perpetuity requirement.

Likewise, in Kaufman v. Schulman, 687 F.3d 21 (1st Cir. 2012) (Kaufman
III), the First Circuit considered and rejected Respondent's claim that a provision
of the easement that allowed the holder to abandon some or all of its enforcement

would fail to "prevent uses inconsistent with the conservation purpose as required
by Reg. § 1.170A-14(g)(1)." The First Circuit noted that if a holder did abandon its
enforcement rights, it would be accountable to Respondent under its Code §

501(c)(3) obligations:
In addition, the concern posited by Respondent is within his power to
control: Respondent's own regulations require that tax-exempt
organizations such as the Trust be operated "exclusively" for

charitable purposes, 26 C.F.R. § 1.501(c)(3)-1, a requirement that
Respondent can enforce against the Trust. Kaufman III at 19.

In fact, the suite of restrictions that are concomitant with maintaining Code §
501(c)(3) status (such as prohibitions on private inurement, private benefit and

excess benefit transactions) are prime examples of the "legally enforceable
restrictions" required by Reg. § 1.170A-14(g)(1). In Carpenter v. Comm 'r, T.C.
Memo. 2013-172 (U.S.T.C. 2013) (Carpenter II), this Court cited and quoted
Kaufman III to reject yet another attempt by Respondent to prosecute the very
same argument.
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In each of these four earlier cases, the Tax Court and Circuit Courts
presumed as a matter of law that easement holders would faithfully comply with

their obligations under the conservation easement and under Code § 501(c)(3).
This presumption is especially warranted in light of the fact that in order for a
conservation easement to be tax deductible, the holder must be a "qualified

organization," i.e., either a governmental unit or a publicly supported Code §
501(c)(3) organization that has "a commitment to protect the conservation
purposes of the donation" Code §170(h)(3), Reg. § 1.170A-14(c)(1). These
requirements are crucial safeguards to ensuring that easements are granted and
endure in perpetuity. If a deductible conservation easement could be held by any
individual or entity, then skepticism about abandonment or termination provisions

would perhaps be justified. But given the existence of this bright-line "qualified
organization" requirement, abandonment and amendment provisions must be

interpreted in the context of the holder's commitment and obligation to fulfill the

public good. Respondent therefore contradicts himself when he both concedes that
the holder has a "commitment to protect the conservation purposes of the

donation," while at the same time contending that the holder would readily
abandon that commitment in the course of analyzing a future amendment request.
If Respondent has some reason to doubt a particular conservation easement

holder's commitment to protect an easement's conservation purposes, he can and
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should do so directly on the basis of its 501(c)(3) exempt status, rather than
creating an unnecessary adverse effect on all easement donations and perpetual
conservation administration through this scattershot assault against amendment
provisions. In fact, on a handful of occasions Respondent has revoked the

501(c)(3) status of fraudulent entities masquerading as conservation organizations.

See Private Letter Ruling 201405018 (January 31, 2014), Private Letter Ruling
201110020 (December 17, 2010), Private Letter Ruling 2011090030 (December 8,
2010) and Private Letter Ruling 201048045 (Sept. 8, 2010). The Alliance applauds
these efforts, as such organizations operated in flagrant disregard for the Alliance's
Land Trust Standards and Practices. However, in the instant case Respondent has

stipulated that Chattowah Open Land Trust, the easement holder, is indeed a

"qualified organization" under Code § 170(h)(3)." In light of this stipulation,
Respondent's claims that the amendment provision is insufficiently robust ring

hollow.
Moreover, Kaufman HI and Simmons II are consistent with Supreme Court
and Tax Court jurisprudence concerning contract interpretation and corporate

fiduciary duties. In United States v. Byrum, 408 U.S. 125 (1972), the Supreme
Court held that courts must construe agreements in light of a director's fiduciary
duty to promote the best interests of the corporation. Although Byrum involved a

" First stipulation of Facts, ¶ 127.
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for-profit corporation, similar fiduciary duties of loyalty are grounded in the
nonprofit corporation statutes of every state, including Georgia, where the holder is
incorporated.¹² Consistent with Byrum, Tax Court case law also makes clear that
the conservation easement must be read as a whole and that Respondent must
assume that the holder will act in conformity with its exempt purposes. Estate of

Ford v. Comm 'r, 53 T.C. 114 (1969); Estate ofKing v. Comm 'r, 37 T.C. 973

(1962); Daniels v. Comm 'r, T.C. Memo 1994-591. In sum, Respondent bases his
entire argument on the unfounded assumption that the holder will violate its
exempt purposes and the express provisions of the easement, and this Court has
repeatedly rejected this very argument.

C. The Code, the Regulations and existing case law recognize the needfor
easement holders to exercise reasonable discretion in handlingfuture events,

including amendments.

Kaufman III further informs the instant case because the opinion recognizes

the need for easement holders to exercise reasonable discretion in carrying out
their duties. As the First Circuit wrote in Kaufman III, "[t]he language of [Reg. §

170A-14(g)(1)] nowhere suggests the stringent outcome that Respondent seeks to

² O.C.G.A. 14-3-830 (2016).
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ascribe to it and the consequences of the reading would be to deprive the donee
organization of flexibility to deal with remote contingencies." (Id. at 19).
Indeed, discretion is essential to the responsible administration of
conservation easements. Even the most carefully drafted conservation easement
deed cannot account for the unpredictability of the future. The perpetuity
requirement cannot mean that the document must be unresponsive to unforeseen
changes or requests. It is necessary for a conservation easement to leave certain
future decisions to the holder, exercising its sound discretion. The Code and the

Regulations implicitly acknowledge the need to preserve discretion for easement
holders by not trying to anticipate and account for every way in which an easement
may or may not be amended. And we are aware of no case in which a charitable
contribution has ever been disallowed ab initio because of the merepotential that it
could sometime in the future be misused.

Moreover, in order for its amendment decisions to be rooted in the law, and
not be subject to unbridled discretion, a holder will regularly insist that its

amendment provision tracks the language of Reg. §1.170A-14(g)(1) by requiring
that any amendment be "consistent with the conservation purposes" of the
easement. That is precisely the case with the instant amendment provision; by
making consistency with the conservation purpose the explicit standard for

evaluation of an amendment request, this easement directly fulfills the
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requirements of the Regulations. We will return to a deeper discussion of the
consistency standard in Sections II and III to demonstrate its nearly universal use,

and usefulness, throughout the land trust community.

D. There are no reportedfederal court cases that document an instance ofa
detrimental conservation easement amendment.

As explained in the Statement of Facts, detrimental conservation easement
deed amendments by land trusts are exceedingly rare. Perhaps as confirmation of
this fact, it bears noting that there has not been a single reported (or, to our
knowledge, unreported) federal court opinion that involved a detrimental
amendment. Rather, there are three occasions where beneficial, pro-conservation

amendments have been featured in Tax Court opinions or IRS rulings. Notably, in
Strasburg v. Comm 'r, T.C. Memo 2000-94 (2000), a case that focused on
valuation, this Court upheld a charitable deduction for an amendment that released
building rights reserved to the landowner under the original conservation easement.

Strasburg demonstrated two important principles: first, that amendments to the
conservation easement deeds can occur and be consistent with the Code and
Regulations; second, that amendments giving up value can create new charitable

gifts and qualify for additional tax benefits. Similarly, in Butler v. Comm 'r, T.C.

Memo 2012-72 (U.S.T.C. 2012), this Court upheld a deduction for an amendment
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that expanded a conservation easement's protected property. Third, in a 2000
private letter ruling, Respondent determined that a conservation easement could be
amended to strengthen the conservation protections by releasing reserved rights,

therefore ensuring its qualification for the estate tax incentive." Respondent has
never challenged the point before, and is being overly aggressive in this case.

II.

Amendment Provisions Are Essential in Promoting Perpetuity by

Clarifying Procedures and Bolstering Conservation Protections.
Although amendments to conservation easement deeds are rare, when the
need for them arises, it is critical that holders be guided by clear standards. For
decades, the Alliance has urged land trusts to include amendment provisions in

their conservation easements in order to strengthen the document by providing
such guidance. In fact, one likely reason that detrimental amendments are
exceedingly rare is because amendment provisions have a deterrent effect, steering

landowners away from pursuing questionable amendments and compelling holders

to reject many amendment requests outright. And even though only about 0.64
percent of easements are amended annually, because they are drafted to last in

perpetuity, over the span of centuries and millennia, any given easement will likely
face several amendment requests and most likely one or two amendments. Thus, a

Private Letter Ruling 200014013 (Dec. 22, 1999).
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strong amendment provision, one with a clear consistency standard such as the
instant provision, is an essential part of a well-drafted conservation easement deed,
and the extreme rarity of detrimental amendments is directly tied to the prevalence
of such provisions.

Over the years, the Alliance has led the way in advocating for strong
amendment provisions. The leading authority on drafting conservation easements
is the Alliance's Conservation Easement Handbook." This publication advises that

amendment clauses are useful in setting the rules governing amendments for two

primary purposes: "both to provide the power to amend and to impose appropriate
limitations on that power to prevent abuses."" A closer look at each of these

reasons demonstrates the prime importance of amendment provisions.
A. Amendmentprovisionsfurther perpetuity by establishing limits on the holder's
power to amend.

The most important part of an amendment provision is the imposition of
substantive limits on the holder's power to amend." These substantive limits
typically take the form of a consistency standard, by making the holder's approval
of an amendment contingent on consistency with the conservation purposes,

'4 Elizabeth Byers and Karin Marchetti Ponte, The Conservation Easement Handbook (2d ed. 2005).

'' Id. at 468. (Appendix Exhibit D.)
¹6 To be clear, although it is dicta in this case, an amendment provision without any substantive limits would still
satisfy the perpetuity requirements of Code § 170(h), just as the abandonment provisions without any substantive
limits did not render the easements non-perpetual in Simmons and Kaufman.
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pursuant to Reg. § 1.170A-14(g)(1). Through these substantive words of limitation,
amendment provisions ensure the perpetual protection of the easement property.
The Amendment Report explicitly identifies the usefulness of an amendment

provision to establish such substantive limits on the holder in the form of a
conservation standard, stating, "[1]and trusts should include an amendment
provision in conservation easements to allow amendments that are consistent with
the overall purposes ofthe easement, subject to the requirements ofapplicable

laws."" [emphasis added.] Thus, consistency with the easement's conservation
purposes, explicitly tracking the language of Reg. § 1.170A-14(g)(1), is the
conservation standard held up as the optimal example in the Amendment Report.

Following the guidance of the Regulations, this consistency requirement is one and
the same conservation standard used in the amendment provision at issue in this
case.

Based on Reg. §1.170A-14(g)(1), as well as the recommendations of the
Conservation Easement Handbook and the Amendment Report, the "consistency

with the conservation purposes" requirement is identical or similar to conservation
standards used in the easements of many reputable land trusts and many

government agencies throughout the country. For instance, under the model
conservation easement established by the Pennsylvania Land Trust Association,

" Id. at 39.
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the holder may approve an amendment only if it determines that the amendment
"will not impair Holder's power, enforceable in perpetuity, to block activities,
uses, and Improvements of the Property inconsistent with the Conservation
Objectives."i" Further, the Michigan Model Conservation Easement template used
throughout that state also adopts the standard that "any amendment shall be
consistent with the Purposes" and shall not limit the perpetual duration of the
easement.'9 Moreover, respected state and federal government agencies such as the

Great Outdoors Colorado and the United States Department of Agriculture, which
fund the purchase of hundreds of conservation easements per year, use the
consistency standard.2° Thus, if the Court were to accept Respondent's argument
on this point, then thousands of conservation easements, including those funded by

government agencies, would have been disqualified over the past several decades.
We note for the Court that consistency with the conservation purposes is not
the only legitimate conservation standard; there are many similar formulations. For
example, the Amendment Report enumerates seven amendment principles by

which proposed amendments should be evaluated by easement holders. One key

l' Pennsylvania Land Trust Association, Model Grant of Conservation Easement and Declaration of Covenants §
6.03(a)(7 ed., December 1, 2016), http://conservationtools.org/library items/323-Model-Grant-of-ConservationEasement-and-Declaration-of-Covenants-7th-edition.
19 Heart of the Lakes Center for Land Conservation Policy, Michigan Model Conservation Easement Standard
Template (2015), www.heartofthelakes.org/uploads/1/9/3/9/19394581/2015 mmce standard template final.pdf .
2° Great Outdoors Colorado, Model Conservation Easement § 29(k) (January 2016),
www.goco.org/sites/default/files/FINAL%20External%20Model%20Easement.docx;United States Department of
Agriculture, Natural Resources Conservation Service, Minimum Deed Terms § II Para. 6 (Fiscal Year 2015),
www.nrcs.usda.gov/wps/portal/nrcs/main/national/programs/easements/acep/.
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principle is that the easement "has a net beneficial or neutral effect on the relevant
conservation values protected by the easement."2¹ This is another of the most
common amendment provision standards, found in thousands of easements, and it
is the same standard found in Standards and Practices, Practice 11.I. Thus, we

urge a holding by the Court to the effect that "consistency with the conservation
purposes" is one of several possible conservation standards to be found in an
amendment provision that meets the perpetuity requirement of the Code and the

Regulations.
In summary, there is no single formulation that qualifies or disqualifies an

amendment provision under Code § 170(h), which is silent on the topic of
amendment. Likewise, the Reg. § 1.170A-14 does not prescribe any specific
approach to amendments or amendment provisions, perhaps in recognition of the
nuance of the subject, and in implicit recognition of the other Code §§ 170(h) and

501(c)(3) constraints on holders. What is important for this Court to consider in its
evaluation of the instant case is that any amendment provision that contains a
conservation standard, such as the provision in this case, meets the perpetuity

requirements of Code §§ 170(h)(2), 170(h)(5) and Reg. § 1.170A-14(g)(1).

23 Supra n. 13 at 22. (Appendix Exhibit E.)
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B. Amendmentprovisions affirm and clarify the power to amend the conservation
easement deed.

Beyond providing substantive limits, amendment provisions are useful in
affirming and clarifying the power to amend the easement deed. Even without an
amendment provision, in the vast majority of states a conservation easement would
be amendable. Every state except North Dakota has passed a perpetual
conservation easement enabling statute, and many of these are based on the
Uniform Conservation Easement Act, which expressly provides for the power to
amend.22 And in the occasional state where the enabling act is completely silent on
amendment, the common law of real property and contracts likely establishes the
authority for amendments. Nevertheless, an amendment provision effectively puts

everyone on notice that the easement deed may be amended if certain conditions
are met, including consistency with conservation purposes and consistency with

the charitable mission and no impermissible private benefit among others, and
provides procedural guidance such as requiring that an amendment be in writing

and recorded in order to become effective.
In addition to the Conservation Easement Handbook, another key source of
amendment guidance provided by the Alliance is Amending Conservation
Easements: Evolving Practices and Legal Principles, a comprehensive report

22 Uniform Conservation Easement Act, § 2(a) (2007).
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discussing relevant law and best practices (the "Amendment Report").23 The

Amendment Report expressly recommends that amendment provisions be included
in all conservation easements in order to affirm the power to amend, stating that an
amendment provision:
... clarifies up front to all parties that there are circumstances under
which the conservation easement may be amended. The grantor of an
easement with such a provision cannot easily contend that no
amendment is permitted or that the land trust concealed the possibility
of an amendment.2A
In this respect, conservation easement amendment provisions are similar to
those in all different kinds of real property deeds and contracts, confirming the
power to amend and providing basic procedural guidance. Thus, including
amendment provisions in conservation easements represents common-sense and
responsible drafting principles.
If the Couit accepts Respondent's argument that the amendment provision in
the instant case is inadequate, or renders the easement contribution non-deductible
as non-perpetual, one probable response will be that land trusts will simply avoid

including any amendment provisions in their future easements. The lack of any
amendment provision would lead to confusion for all parties and increase the

likelihood of litigation over the basic issue of whether and how an easement is
amendable in the first place or whether the proper process was followed.
²³ Land Trust Alliance, Amending Conservation Easements: Evolving Practices and Legal Principles (2d ed .
November 2016).
24 /d. at 39. (Appendix Exhibit E.)
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III.

The Amendment Provision in This Case Contains a Clear Consistency

Standard and Upholds Perpetuity.
Having established that existing case law supports discretion on the part of

easement holders and that amendment provisions are useful and recommended for
a number of reasons, we proceed with a closer analysis of the amendment
provision at issue in this case.
As already mentioned, the amendment provision in the instant case does
indeed contain consistency standards that follow the guidance of Reg. § 1.170A-

14(g)(1). In full, the amendment provision provides:
24. Amendment. If circumstances arise under which an amendment to
or modification of this Deed would be appropriate, Grantor and
Grantee are free to jointly amend this Deed; provided that no
amendment shall be allowed that will affect the qualification of this
Conservation Easement or the status of Grantee under any applicable
laws, including Code of Alabama § 35-18-1,3 et. seg. or Section
170(h) of the Internal Revenue Code of 1954, as amended, and any
amendment shall be consistent with the purpose of this Deed, and
shall not affect its perpetual duration. Any such amendment shall be
recorded in the official records of Calhoun County, Alabama.

[emphasis added.]
First and foremost, under this provision, any amendment must not be

inconsistent with the conservation purposes or values of the easement. As already
stated, this consistency requirement is one of the most common conservation
standards in an amendment provision, and it alone is enough to satisfy the
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perpetuity requirements of Code §§ 170(h)(2)(C) and 170(h)(5) and Reg. §
1.170A-14(g)(1).
The consistency requirement lies at the very heart of this amendment
provision, and a closer look shows why. The conservation purposes and
conservation values of an easement are not floating around as aspirational, vague
ideals. Rather, they are set forth in a specific section of the easement, and that is
true of the easement deed in the instant case.25 The conservation purposes or values
provision is the linchpin of the entire document, and the Conservation Easement

Handbook recommends placing this clause at the forefront of an easement to
emphasize its importance 26 Because conservation easements cannot be drafted to
anticipate all future events over centuries and millennia, consistency with the

conservation purposes or values is the standard used for many decisions calling for
the holder's discretion. It is not unusual to see the conservation purposes provision
cross-referenced a dozen or more times throughout a conservation easement,

including in the amendment provision. Thus, the consistency standard is the
essential evaluative component of the holder's decision to permit or prohibit
amendment of the easement deed, as well as all other administrative decisions.
The amendment provision in the instant case also contains a second and
third set of conservation standards by incorporating by reference any substantive or
25 Conservation Easement, Section 1.
26 Supra n. 13 at 31 8.

30

procedural requirements of the respective state conservation easement enabling
statutes and Code § 170(h). State conservation easement enabling statutes vary;
some contain substantive or procedural restrictions on amendments while others do
not. But by referencing these state statutes, any current or future statutory
restrictions will be automatically applied to this conservation easement. Likewise,

by referencing Code § 170(h), this amendment provision once again reflects the
perpetual nature of easements by requiring that any current or future limitations
imposed by statutory changes, relevant regulations or case law automatically apply
and must be considered to determine whether any given amendment is permitted

under the easement. Far from serving as a "savings provision," this incorporation
of state and federal law acts to further restricts the holder's discretion to approve

an amendment.

IV. The Amendment Provision in This Case Is Fundamentally Different from

the Substitution Provisions in the Belk Line of Cases.
Respondent seeks to capture the current case within the scope of the

holdings in Belk v. Comm 'r, 774 F.3d 221 (4th Cir. 2014) (Belk III), aff'g 140 T.C.
No. 1 (U.S.T.C. 2013) (Belk I) and T.C. Memo. 2013-154 (U.S.T.C. 2013) (Belk
Il), Balsam Mountain Investments, LLC v. Comm'r, T.C . Memo 20 1 5 -43 (U.S .T.C .
2015), Bosque Canyon Ranch, L.P. v. Comm'r, T.C. Memo 2015-130 (U.S.T.C.
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2015). The Belk line of cases is easily distinguishable, as discussed by Petitioners
in their Pretrial Memorandum and Memorandum of Law in Support of Opposition

to Motion for Partial Summary Judgment. In an effort to avoid duplicating those
arguments now, we shall simply elaborate on the key distinctions.
The substitution provisions in the Belk cases served to predetermine the

holder's response to a future exchange of land in and out of the easement's
protected property. Although the holders maintained a certain degree of discretion
in each of these cases, these provisions acted to tip the scales in favor of approving

a future exchange. Rather than limiting the holder's discretion to approve an
amendment, as the amendment provision at issue here does, these substitution

provisions had the opposite effect of limiting the holder's discretion to reject an
amendment.
Another distinction in the Belk cases is that the substitution provisions

arguably undermined Code § 170(h)(2)(C) by calling into question whether there
was a fixed, particular parcel of property that was identified for perpetual

protection. The amendment provision here does no such thing; it does not refer to
any future potential exchange. This Court has already acknowledged this point in
its pretrial opinion denying summary judgment, stating that Belk and Bosque
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Canyon are "easily distinguished as specifically reserving a right to amend what

exactly the donor was giving."27
As a final element of contrast, in the Belk cases, each of the disputed
provisions was included in addition to a more traditional amendment provision.

And although the Alliance is not privy to the details of every conservation

easement, it is safe to posit that the Belk substitution provisions are exceedingly
rare in the conservation world. In contrast, the amendment provision at issue in the
instant case is quite common and useful from a conservation perspective, as
discussed at length in the various Alliance publications and guidance cited above.

For all of the foregoing reasons, the Alliance requests that the Court reaffirm
its September 22, 2016 Order holding that the Belk line of cases are fundamentally
different from a typical amendment provision that contains a conservation standard
and that the latter poses no threat to perpetuity.

CONCLUSION
The Alliance welcomes vigorous enforcement against tax abuses of
conservation easements. However, Respondent's aggressive and arbitrary assault
against amendment provisions is a counterproductive overreach on the part of
Respondent to the sound conservation work being conducted by land trusts across

27 Order (Sept. 22, 2016). A filed opinion reaffirming this point would be extremely useful in clarifying the law
moving forward.
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the nation and to established tax court opinion, tax policy and the Code and

Regulations. A strong opinion from this Court affirming the legitimacy of
amendment provisions in general and this amendment provision in particular will
provide a much-needed course correction to Respondent's ill-conceived

enforcement efforts.

Respectfully Submitted,
Land Trust Alliance, Inc.

By Its Attorneys:

Frank Agostino
Tax Court Bar o AF0015
Agostino & Ass ates, P.C.
14 Washington Place
Hackensack, NJ 07601

Phone: (201) 488-5400
FAgostino@agostinolaw.com
Robert H. Levin
94 Beckett Street, 2nd Floor

Portland, ME 04101
Phone: (207) 774-8026
rob@roblevin.net

Jessica E. Jay
Conservation Law, P.C.

52 Meadowlark Drive

Evergreen, CO 80439
Phone: (303) 674-3709
conservationlaw@msn.com
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IRS Form 990 Research

The IRS requires that all organizations with annual gross receipts
greater than or equal to $200,000 or total assets greater than or
equal to $500,000 file a full Form 990 each year. In 2008, the
IRS introduced Schedule D, which contains additional reporting
requirements for conservation easements. Schedule D asks about
the "number of conservation easements modified, transferred,
released, extinguished or terminated during the [tax] year," and
Part XIII of the schedule requires a description. Form 990s for
all nonprofits for the last three years are available to the public on
GuideStar (www.guidestar.org), an information service specializing in reporting on U.S. nonprofit corporations. We searched
GuideStar for all the available Schedule Ds for Alliance-member
land trusts that hold conservation easements and reviewed a total

of 1,875 Schedule Ds dating from 2008 to 2012.
Land trusts reported holding the following number of easements
on Schedule D.
Year

2008

2009

2010

2011

2012

77

7,352

29,446

30,502

20,337

Table 1-1: Total Number of Easements Held by Land Trusts, as Reported on
Schedule D, Form 990 for 2008-2012

Form 990 Results: Easement Modifications
From 2008-2012, 143 land trusts reported a total of 553 easement
modifications, as defined on the Schedule D instructions. This
figure represents less than 3 percent of the total number of conservation easements land trusts reported holding on Schedule D as
of the end of 2012. More land trusts in the Northeast¹ reported
1 References to regions in this report are based on the Land Trust Alliance's service
area regions. See www.landtrustalliance.orgfor more information.
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Chapter One

easement modifications than land trusts in other regions in each of
those years. However, the total number of modifications reported
by region each year was more variable with the most appearing in
the Northeast (37 percent) and West (28 percent). (Figures 1-1,

1-2, and 1-3)
The most modifications reported occurred in 2010 (184) and 2011
(180). Between 2008 and 2012, 63 organizations reported between
two and five modifications, while only 10 land trusts reported more
than 10 modifications. Of those 10 land trusts, six hold portfolios
of more than 350 casements and 30,000 acres. Their total number
of reported modifications (169) represents an average easement
amendment rate per land trust of0.36 percent (Figures 1-4 and 1-5).
Of the 553 reported modifications, 30 percent lacked a description and 12 percent of the descriptions were ambiguous or unclear
on Schedule D of the Form 990. We characterized the remaining descriptions as shown in Figure 1-6. Technical corrections,
language clarifications and acreage additions made up the majority
of reported modifications.
The majority of organizations reporting modifications have
between 1 and 25,000 acres under easement. Those groups with
100,000 acres or more in their easement portfolios reported far
fewer modifications. Those with annual budgets exceeding $3.5
million (as reported in the 2010 Land Trtist Census) reported the
most modifications (between six and 10) (Figures 1-7 and 1-8).

W West
[ESoutheast
ONortheast

·r

BMidwest

Figure 1-1: Percentage of Total Modifications Reported by Region
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Land Trust Survey Results

In spring 2014, in partnership with the University of Wisconsin
Survey Center (UWSC), the Alliance surveyed all 847 member
land trusts that hold conservation easements. UWSC conducted
the confidential web survey between April and June. When the
survey closed, there were 409 completed surveys and 35 partial
responses. The final response rate (not including partial responses)
was 48.3 percent; 177 respondents (43 percent) were accredited
land trusts.

Profile of Survey Respondents
Numbers of Easements and Acreage
Survey respondents reported holding 27,538 easements totaling
9,266,084 acres. If we apply the 2010 Land Trust Census data to
these numbers, these figures would represent 65 percent of the total
easements held by land trusts and 83 percent of all acres conserved
under easement (Tables 2-1 and 2-2; Figures 2-1 and 2-2).

Acquisition Methods
Survey results indicate 66 percent (18,104) of these easements were
fully donated, with the Southeast reporting the highest percentage (83 percent) of donated easements (Figures 2-3, 2-4 and 2-5;

Tables 2-3 and 2-4).
Amendment Policies
The survey revealed that 73 percent of the organizations reporting have an amendment policy, and 53 percent have updated their
policies at least once. The majority of original amendment policies

date from 2007 to 2012. Many land trusts reported updating their
policies within the last five years (Figures 2-6, 2-7, 2-8 and 2-9).
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Don't know
3%

Yes
53%

No
27%

Yes
73%

No

Figure 2-6: Percentage of Survey Respondents with
Amendment Policies

Figure 2-7: Percentage of Survey Respondents
with Updated Amendment Policies
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Survey Results: Amendments or Modifications
The survey differentiated between easement amendment/modification and terminations or partial releases - even if an amendment deed had been used for the latter. For consistency with the
IRS Form 990 Schedule D instructions, the survey defined an
easement amendment as "one where the easement's terms are
amended or altered in any manner." We referred respondents to a
different section of the survey for terminations, extinguishments
or releases.
In the survey, 211 land trusts reported a total of2,093 amendments. This figure represents 7.6 percent of the easements held by
the responding land trusts. Of note, 58 percent of amendments
occurred since 2006. Only 17 percent occurred prior to 2000.
Similar to the Form 990 research results, land trusts in the Northeast and West reported the most amendments (Northeast: 902
amendments, 43 percent; West: 728 amendments, 35 percent)

(Tables 2-5 and 2-6; Figure 2-10).
Of the 211 land trusts that reported one or more amendments,
189 (90 percent) have an amendment policy and completed 98
percent of the 2,093 total amendments. The 22 land trusts who
reported not having an amendment policy accounted for only 2
percent of the total amendments reported.
Reasons for Amendments

We asked land trusts to think about the amendments they completed
since 2006 and to count them in the category that best describes
the amendment's primary purpose. More than 75 percent of these
amendments fall into five broad categories: correcting errors, extinguishing reserved rights, adding acreage, adding new provisions and
clarifying ambiguous terms. Land trusts reported 1,262 amendments in response to this question (Figure 2-11; Table 2-7).
Initiators ofAmendments

The original easement grantor initiated more than half of all

amendments since 2006 (Figure 2-12 to 2-14; Tables 2-8 and 2-9).
Declining Amendment Requests
Since 2006, land trusts reported declining 164 amendment
requests. On average, 27 percent of amendment requests initiated
by a party other than the land trust were declined. The top reasons
for declining an amendment include (Figures 2-15 and 2-16):
15
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I
correcting errors, types or omissions

i

Adding acreage

|

Adding new provisions that
strengthen the e asement

I

20%
12°Á

Extinguishing reserved rights

11%

Clarifyingambiguousterms
or updating old language

Relocating a building envelope

I
) 24%

- -

10%

r -

or other reserved right

'

other

|

Amending to resolve a violation

|

7%
5%
] 44o

Modifying use zones

3%

tmproving enforceability

2%

Reducing restrictions

1%

Expanding a reserved right

Í] 1%

0%

5%

10%

15%

20%

25%

30%

Percentage of amendments

Figure 2-11: Reasons for Amendments
Reason

Midwest

Northeast

Southeast

West

Total

Correcting errors, typos or omissions

30

112

56

121

319

Extinguishing reserved rights

18

85

12

29

144

Adding acreage
Adding new provisions that strengthen the
easements
Clarifying ambiguous terms or updating old
language
Improving enforceability
Allowing a temporary, nonconforming use

31
18

87
51

53
45

97
40

268
154

25

45

21

47

138

4

11

4

9

28

0

2

0

3

5

Relocating a building envelope or other
reserved right from one location in the easement area to another
Expanding a reserved right

16

38

< 11

28

93

1

2

4

2

9

Modifying use zones

11

22

7

2

42

Reducing restrictions
Amending to resolve a violation

8
3

1
29

1
12

0
8

10
52

Reducing the easement's purposes

0

0

0

0

0

Total

165

485

226

386

1,262

Table 2-7: Reasons for Amendments by Region
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Survey Results: Terminations and Extinguishments

Allow
12%

.

t
Don't know

Prohibit condemnation 4%

Prohibit swaps
³Waps 1%

No change
34%

Figure 3-6: Opinions on Proposed Changes to 170(h) or the Treasury Regulations to Address Easement
Amendments or Terminations

Conclusion
Whether, when and how to modify conservation easements speaks
to the heart of the land trust community's obligation to protect
land in perpetuity and serve the public interests. We thank the
land trust personnel who responded to this survey. Your willingness to share your experiences and perspectives is invaluable and
will help inform our plans to conduct follow-up research and reissue the 2007 Amendment Report. You can access the Amendment
Report at http://tic.lta.org/amendmentreport. While some issues
remain unresolved, the Alliance will continue to foster a community of people committed to respectful discussion of the complexities surrounding easement modification and termination.
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Introduction
This report follows up on two Alliance research projects completed in 2014. One project
studied nearly 1,900 land trust IRS Form 990 returns from 2008 through 2012. The second
project analyzed online survey results from 409 land trust respondents, with a focus on
amendments and terminations since 2006. The results of these projects are outlined in Results of
Land Trust Alliance Research and Survey on Easement Modification and Termination, Land
Trust Alliance, December 2014.
The 2014 report presented information on easement modification and tennination, but did
not delve into the specifics of any of these events. The Alliance commissioned this follow-up
report in order to learn more about the circumstances, nature and extent of those reported events
that involved full or partial terminations and potentially "riskier" amendments.
I contacted 29 different land trusts and asked a series of questions to gather the details of
these termination and amendment events. Every land trust I contacted was responsive and
cooperative, and virtually all interviewees were patient with me as 1 pressed them for details. In
almost all cases, the interviewees accessed the property files so that they were not simply relying
on memory. Based on these factors, this report assumes that all responses received during the
interviews are accurate. The land trusts were diverse in size; a few held hundreds of easements,
while others just a dozen or so. Most land trusts had one or two amendment or termination events
to discuss, while a few of the larger organizations had several, including one with more than 10
events. Each land trust interviewed had at least one employee, so no all-volunteer organizations
are covered by this report. For larger organizations, I usually spoke with their stewardship
director or legal counsel. For smaller organizations, I generally interviewed the executive
directors. In order to encourage candor, each land trust was promised anonymity, and this report
goes out of its way to not tie events to any particular organization.

One final introductory note: this report does not examine eminent-domain-related
terminations or amendments, including "friendly condemnation" scenarios where no formal
court or administrative action is initiated. Similarly, terminations through the doctrine of merger
are not part of the scope of this report. Both condemnation and merger are special circumstances
in which land trusts enjoy limited discretion and would cloud the focus on other kinds of
terminations and amendments.
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Terminations
For the purposes of this report, a full termination occurs when a conservation easement
has been completely terminated. A partial termination occurs when a geographic portion of the
easement's protected property has been removed from the easement and no other property has
been added. Instances in which a portion is removed from and other property is added to the
protected property are treated as swap amendments and discussed in the amendment section
below.

The Form 990 study and the online survey identified 36 events involving 24 land trusts in
which the land trust reported that terminations, in whole or in part, occurred. Based on my
follow-up interviews, I have classified these reported terminations in the following chart. Below
is a brief summary of these events, grouped by category.
Type of Termination
No termination - mistaken answer
Termination in name only - simultaneous
replacement of protections on same property
Termination in name only-permitted as per
terms of easement
Court-ordered complete or partial termination
Land-trust-initiated complete termination

Event Number
Non-terminations 1-6
Terminations 1, 2 and 3
Termination 4
Terminations 5, 6
Terminations 7-11 (4 of which were trail
easements)
Terminations 12-14
Termination 15
See amendment section - 15 separate events

Landowner-initiated complete termination
Landowner-initiated partial termination
Swap amendment
No Termination - Mistaken Answer

Non-Terminations 1-6 -- Six of the reported terminations turned out not to be
terminations at all. Sometimes the mistake was in reporting a potential tenmination that had not
been completed. In most cases, the mistake was unexplained, and the land trust employee
interviewed could not understand why the Form 990 or online survey indicated that a termination

had occurred. In part, this confusion may be due to a lack of clarity on the Form 990 Schedule D
and the accompanying instructions. Schedule D asks for the number of times within the tax year
that the land trust "modified, transferred, released, extinguished, or terminated" a conservation
easement. Thus, the Form 990 groups amendments and terminations together under one question,
and the Form 990 study inevitably had difficulty teasing out the distinctions between the two.
Termination in Name Only - Simultaneous Replacement Protections on Same Property
Because each of the following three events involved the termination and simultaneous
replacement with other legally binding conservation protections, it is arguable whether they
should be viewed as "true" terminations.
2
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Termination 1 -- A land trust held a conservation easement on approximately 100 acres.
The easement did not contain any restrictions on division of the protected property. A neighbor
who owned approximately 1,000 acres purchased the underlying fee of 10 acres of the original
easement protected property. Then this landowner granted a new easement over the bulk of his
land, including the 10 acres that was subject to the original easement. The new easement was
much more restrictive than the original easement, and the land trust agreed that it made sense to
extinguish the original easement over those 10 acres so that only the new easement applied. In
part, this was because the state funder of the new easement wanted one clean easement, not two
overlapping easements. Technically, this scenario constitutes a termination of the original
easement. However, in substance, it is a termination in name only, for the original easement was
simultaneously replaced by the new and stronger easement. This replacement could just as well
have been accomplished by an amended and restated easement, and for practical purposes, this
event is probably best viewed as an amendment that strengthened the conservation purposes of
the original easement.
Termination 2 -- A land trust accepted an agricultural conservation easement on 163

acres in 1998. In 2012, the land trust approved an amendment that removed 10 acres from the
protected property but simultaneously replaced the easement with a perpetual restrictive
covenant on those 10 acres. The 10 acres was a relatively developed part of the original protected
property and contained outdated infrastructure that was viewed as counterproductive to keeping
the remainder of the protected property as active farmland. The restrictive covenant limited
further development and subdivision and was seen as a better fit than a replacement conservation

easement because the property was mostly a developed farmstead area. As part of this
amendment, the land trust also received a variety of concessions to strengthen the conservation
easement. For example, it obtained an option to purchase the easement parcel at its agricultural
value, furthering the easement purposes of promoting active agricultural production. It also
moderni7.ed easement language to current land trust standards. In sum, this fact pattern is unique
and doesn't fit any one category exactly, but is best classified as a replacement, and not the
outright termination, of conservation protections on the 10 acres.
Termination 3 -- This partial termination involved a 2004 donated conservation easement

on 18.11 acres. At the time of the donation, the parties anticipated that a 0.4-acre portion of the
protected property would be transferred to the state to add to a park that the state was creating,
and so the easement included a built-in amendment provision to allow for this transfer. But in
2006, when the transfer was ready, the state Attorney General refused to accept the 0.4-acre
parcel if it were encumbered by the easement. Upon learning that this particular state had strong
statutory and common law limits on the alienation of parkland, the land trust agreed to terminate

the easement on that 0.4-acre parcel. The land trust also commissioned an appraisal to make sure
there was no private benefit to the landowner. The land trust employee posited that under the
same scenario today, the land trust would insist on retaining the easement.
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Termination in Name Only - Permitted As Per Terms ofEasement

Termination 4 -- One land trust accepted a donated easement in 1996 that allowed the
landowner the right to remove a 20-acre portion of the protected property from the easement

during her lifetime. ln 2001, the landowner exercised this right by giving notice to the land trust
and filing an affidavit in the county deed registry. Arguably, this is not a true partial termination
because it was built into the easement from the beginning. The land trust noted that it stopped
drafting easements in this way a long time ago. And it seems pretty clear in 2015 that under Belk
and Balsam Mountain Investments that such a floating termination right would not pass muster
as a deductible easement under I.R.C. §170(h). In any event, it seems that the landowner did not
claim an income tax deduction because there is no record of an appraisal or a signed Form 8283

in the file.
Court-Ordered Complete or Partial Termination
Termination 5 -- In 1978, a land trust accepted a conservation easement on several
contiguous parcels of land. The legal description listed several specific parcels, noted an
approximate size of 310 acres and referenced a contemporaneous sketch plan prepared by the
landowner's appraiser. A 1989 survey plan commissioned by a subsequent owner showed an
abutting 56-acre parcel owned by the easement grantor. The land trust, apparently relying on a
meaning and intending provision stating that the grantor was conveying all of her property into
the conservation easement, considered this later-discovered 56-acre parcel part of the protected
property. Years later, another subsequent landowner claimed that this 56-acre parcel was not
included as part of the easement and filed a quiet title suit in court. The court ruled for the
landowner based on the appraiser's 1978 sketch map referenced in the easement's legal
description. Because this sketch map did not show the 56-acre parcel, the court decided that it
was not part of the protected property. The land trust chose not to appeal and spent $30,000 in
legal fees.
Termination 6 -- Another land trust had an easement terminated due to widespread
fraudulent activities on the part of the donor. The land trust accepted a 169-acre donated
easement in 2005 from a hedge fund manager. Prior to and after the time of the donation, the
donor had defrauded many investors, and the gains from those activities were used to purchase
the easement property. In 2009, the Securities and Exchange Commission filed suit against the
donor, and a federal court appointed a receiver to manage his assets. The receiver contacted the
land trust to demand that the easement be rescinded. The land trust initially declined and sought

legal assistance. The land trust also sought and received help from the Land Trust Alliance,
which wrote a letter to the receiver asking that the easement not be terminated. Meanwhile, the
land trust did have a title policy on the easement and contacted the title insurance company to
ask for it to pay for the easement's defense. The title insurance company at first declined

coverage, but then backed down after the land trust had a pro bono attorney invoke the
company's duty to defend. With the title company footing the legal expenses, the land trust then
was able to hire an attorney to defend the easement in a federal court action. However, in 2011,
the donor pled guilty to all fraud charges against him, and his plea acknowledged that the
easement donation was part of his fraudulent scheme. This plea substantially weakened the land
4
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trust's negotiation position, and it eventually settled, agreeing to terminate the easement and
returning unused stewardship donations in the amount of $10,000.
Land-Trust-Initiated Complete Terminations
Termination 7 -- This easement was granted in 1997 as part of a cluster subdivision
project in which the county required dedication of a certain percentage of the project area as
open space. It appears that the developer did not claim a tax deduction for the easement. The
easement covered 41.5 acres on five different residential lots. As is typical of subdivision-related
conservation easements, the protected property had a very disjointed layout interwoven between
house lots and roads. Most of the protected property was maintained as cultivated lawn, with
scattered wooded areas. Furthermore, it was poorly drafted and did not include many of the
customary boilerplate provisions to give it enforcement teeth. The developer who granted the
easement was a personal friend of the land trust's then-current executive director, which may
have influenced the organization's willingness to accept the easement. Over time, the land trust's
staff and board came to the conclusion that the easement had no conservation value and held no
public benefit. Prospects for improving the easement were deemed minimal. The staff worked
with an experienced conservation attorney and eventually the board approved its termination in
2013. The county also consented to the termination.
Terminations 8, 9, 10 and 11 -- One land trust, whose mission focused on supporting
recreational trails, engaged in the termination of four different trail easements after events
occurring outside of the easement parcels made those sections of trail obsolete. For example, an
abutting landowner revoked a trail license so that there was no longer any public access to the
easement parcel. Furthermore, the trail had been relocated to a new area under permanent
protection, and so there was no longer any need for the original trail easement. Trail easements
are often classified as conservation easements under state law. But because a trail easement's
purpose is narrower than a traditional conservation easement, the same perpetuity concerns are
not always present, and it is much more likely that a trail easement could no longer confer any
public benefit. This is especially the case, as was true for this land trust, when a trail is still in
process and subject to relocations.
Landowner-Initiated Complete Terminations
Termination 12 -- A land trust accepted a donated easement on 88 acres from a husband
and wife at the end of2008. The donors were not represented by counsel throughout the
transaction, although they appeared to be sophisticated, mature individuals. They also did not
claim a tax deduction for the donation. Eighteen months after the conveyance, the donors
contacted the land trust to request that the easement be rescinded. They claimed that they had not
read the document, didn't understand it at the time and that it was never their intent to
permanently extinguish their rights in the property. The land trust initially declined, informing
the landowners that perpetuity means perpetuity and that they could not simply change their
minds. The landowners then contacted an attorney, who prepared and delivered a draft legal
complaint replete with sensational claims about the land trust and the lead project employee. The
land trust board hired outside counsel because the staff general counsel had worked on the
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project. After getting advice from this outside counsel, the board agreed to rescind the document
before the complaint was ever filed. According to the employee interviewed (who was not the
lead project person identified in the draft complaint), a key consideration in the land trust's
decision to rescind was to avoid the potential negative publicity from the lawsuit.
Termination 13 -- A land trust accepted a conservation easement in 2008 on 80 acres of
farmland in connection with a county mitigation program. The county had a no-net-loss policy
for farmland and required mitigation for a commercial development. The easement had the twin
purposes of protecting farmland and protecting habitat for a particular species of raptor. Under
state guidelines, only certain crops were compatible with this kind of habitat. A few months after
the easement was granted, the land trust met for the first time with the farmer who leased the
property and learned that because of the microclimate of this location the farmer could not grow
any of those suitable crops on the protected property. Thus, the protected property could not
support both agriculture and the raptor habitat. With the county's approval, another parcel of 84
acres was found for a replacement easement, and the land trust terminated the original easement
based on the theory of mutual mistake of fact.

Termination 14 -- This complete termination involved a conservation easement of
approximately ¼ acre along riparian buffer land. The easement was one of several that a land
trust had purchased in 2005 through a government grant program. The easement was granted by
a church, and executed by the minister. When the church sold the property in 2010, title research
revealed that the easement had never been approved by the church's governing board, and the
minister did not have authority to sign on behalf of the church. The land trust's attorney
investigated the issue and advised the land trust that the easement would likely be deemed
invalid if brought before a court. Furthermore, the minister who signed the document had died in
an automobile accident and thus any discovery and trial would likely be a complicated affair.
The land trust decided not to fight the termination, and the parties obtained court consent for the
easement's termination in a non-contested matter.
Landowner-Initiated Partial Termination

Termination 15 -- A land trust accepted a donated easement in 2002 on a 55-acre parcel.
The donors were an elderly couple who did not claim a tax deduction. The easement's primary
purpose was to protect a sensitive archaeological site. The easement included a two-acre
residential area with very loose restrictions. The remaining 53 acres was quite restricted,
allowing only low-impact recreational uses. Several years later, the surviving spouse of the
original two donors sought to sell the property and discovered that it was difficult to market with
only a two-acre residential area because it was a rural region and most residential properties were
larger than two acres. The land trust agreed to terminate the easement on a four-acre area,
including the original two acres that were in the residential area and an abutting two acres that
had been in the natural area. In exchange, the landowner granted the fee interest in the remaining
51 acres to the land trust. The land trust considered this deal a strong net conservation gain
because it could protect the archaeological resource much better as the fee landowner than as an
easement holder. Moreover, the two-acre size of the original residential area had been laid out at
the insistence of the donors, who at the time thought they wanted a more restrictive document,
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and not because it was important to protect the archaeological resource. Thus, the two acres that
had been in the natural area were not at all critical to the purposes of the easement.
Partial Termination - Swap Amendment

See below for the discussion of swap amendments.
Termination Analysis, Themes and Trends

In my opinion, the follow-up research reveals that land trusts are by and large acting
responsibly and not engaging in improper or unjustified terminations. Given the vast scope of the
Form 990 study and the online survey, one would expect to dig up at least a few horror stories.
But in my view, although there are some terminations about which we could have a spirited
discussion on whether the land trust made the right choice, I don't think any of the above events
reflect a land trust clearly shirking its duties. To be sure, better planning, drafting and monitoring
practices could have prevented some of the more problematic situations from arising in the first
place. Thus I don't mean to suggest that land trusts are infallible and above criticism. But on the
specific question of whether land trusts are engaging in improper terminations, it seems to me
that the data and the anecdotal evidence soundly refute this notion.

As explained above, of the 36 reported terminations, six turned out not to be terminations
at all and four were terminations in name only where, for all practical purposes, the protected
properties are still protected (i.e., where replaced with other binding restrictions) or were never
protected in the first place (i.e., where the termination was built into the easement from the start).
Another 15 are best understood and discussed as swap amendments, treated in the amendment

section below. That leaves a remaining 11 events that we can fairly call and analyze as
terminations.
Of these 11, two occurred in court against the vigorous (and presumably time-consuming
and resource-draining) objections of the land trust holders. Although perhaps those land trusts
could have anticipated problems at the time the project was unfolding, we cannot say that the
terminations were due to land trust irresponsibility at the time the challenges arose. Then there

are the four trail easement terminations. I think these terminations are understandable and
justified in the distinct context in which trail easements are conveyed and stewarded, and I don't
think they are cause for any concern by the wider land trust community. Meanwhile,
terminations 13, 14 and 15 each involved unique circumstances in which full or partial
termination seemed like an appropriate response.
Only two terminations stand out for me as potentially controversial. But even with these
two, ultimately I don't think the land trusts made a patently "wrong" decision or acted
egregiously in any way. The first is termination 7, the 41.5-acre subdivision easement that was
deemed to have little if any conservation value or public benefit. Most land trusts have accepted
easements that appear to be mistakes in hindsight. Often these are granted in connection with
residential subdivision developments. In my experience, what prevents land trusts from
terminating these easements is the slippery slope / Pandora's box argument, not any particular
7
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concern for the marginal easements themselves. I can imagine many attorneys and executive
directors either openly or privately applauding this land trust for having the courage to admit and
then undo a "mistake" easement. Moreover, I think the manner in which this land trust went
about the process (i.e., by seeking advice from an experienced conservation attorney and
obtaining the county's consent) speaks to a deliberate and discerning exercise ofjudgment. Some
in the land trust community might disagree with a decision to terminate in these circumstances,
but I don't think we can portray the land trust as acting rashly or without a sound process.
Likewise, with Termination 12, where the land trust rescinded the easement more than a
year after its conveyance, some might disagree with the land trust's decision, but its decisionmaking process seems reasonable. The land trust at first gave a firm "no" to the rescission
request and backed down only after being presented with an aggressive draft legal complaint. We
don't know exactly what sort of sensational charges were leveled in this complaint and how
much, if any, truth there was to them. Perhaps the board could have held out longer, or sought a
compromise. Perhaps that would have led to the negative fallout they feared from the filing of
the lawsuit. In any event, the land trust employee with whom ] spoke suggested that if this same
scenario were to occur today, the land trust probably would insist on at least Attorney General
involvement before agreeing to any rescission.
To be sure, we don't know what sorts of terminations have occurred among those land
trusts not participating in the online survey or not accurately completing the Form 990. But given
the extensive data analyzed in these two studies (1,900 Form 990 returns over a five-year period
and survey responses from 409 land trusts), the incidence of terminations appears to me to be
remarkably modest. Moreover, virtually all of the few terminations that do exist resulted from
land trusts acting responsibly in the face of difficult circumstances.

Amendments
Ty_pe of Am_endment
No "major" amendment - mistaken answer
Swap amendments - third-party driven
Swap amendments - landowner driven
Relocations of building area within the
easement
Exchanges of rights

Event Number
N/A - 10 events
Amendments 1-12
Amendments 13-29
Amendments 30-35
Amendments 36-41

No "Major Amendment" - Mistaken Answer
As with the terminations, some land trusts were confused in reporting certain kinds of
amendments on their Form 990 or in the online survey. In some cases, staff turnover since the
filing of the Form 990 returns contributed to this confusion. In other cases, land trust employees
appear to have misunderstood the online survey and reported the correction of a clerical error or
the expansion or strengthening of an easement as a "major" amendment bearing additional
scrutiny. In any event, I did not get the sense that land trusts were claiming ignorance to avoid

discussing embarrassing situations.
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Swap Amendments - Overview
Swap amendments, where some land is removed from a conservation easement in
exchange for other land added, were by far the most common type of amendment covered by the
follow-up interviews, with 29 separate events reported.

Within the general category of the 29 swap amendments, there emerged a helpful
analytical division. Some swaps were initiated by the landowner and were usually a response to
an action the landowner sought to take or had taken on the protected property. Others were the
result of a third-party's actions, often but not always an abutting landowner. Sometimes these
swaps came about based on a boundary adjustment that had nothing to do with the conservation
easement; other times they were a solution to an encroachment violation.
Swap Amendments - Third Party Driven

Amendment 1

Amendment 2

Amendment 3

Amendment 4

Amendment 5

Amendment 6

Amendment 7

Amendment 8

Amendment 9

211 acres original
5 acres out, 5 acres in
Allowed for new fire district station
15 acres original
4.19 acres out, 4.19 acres in
Resolved encroachment
169 acres original
0.87 acres out, 9.6 acres in
Allowed for new school bus turnaround
175 acres original
0.69 acres out and 0.69 acres in
Resolved encroachment
115 acres original
0.52 acres out, 0.55 acres in
Allowed access road for dam removal project
180 acres original
0.5 acres out, 0.5 acres in
Addressed boundary adjustment
422 acres original
0.3 acres out, 0.3 acres in
Resolved encroachment
34 acres original
0.3 acres out, 1.5 acres in
Resolved violation
200 acres original
0.29 acres out, 0.29 acres in
Confirmed boundary adjustment with abutter
9
FINAL DRAFT - 8-26-15

Amendment 10

Amendment 11

Amendment 12

28.9 acres original
0.11 acres out, 0.25 acres in
Allowed for expanded commuter parking lot on
state land
45 acres original
0.08 acres out, 0.16 acres in
Resolved encroachment
137 acres original
0.04 acres out, 0.04 acres in
Boundary adjustment with neighbor

Amendment 1 -- In 1996, a land trust accepted a conservation easement on a 211-acre
parcel. The easement was granted as part of a quidpro quo arrangement in exchange for access
through a strip of state park land. No income tax deduction was claimed. In 2002, a local fire
district proposed to build a new fire station, and its parcel was not quite large enough. The fire
district approached the landowner of the protected property to suggest a swap. The landowner
and the fire district then asked the land trust to approve the swap, and the land trust agreed to do
so for the benefit of the community. The swap was an even exchange of land with 5 acres

swapped in and 5 acres swapped out of the easement. The swapped parcels were each located on
the corners of the respective parcels, and there was no harm to the easement's conservation
values. The fire district paid for all of the land trust's transaction fees.
Amendment 2 -- In 1994, a land trust accepted a donated conservation easement on 15

acres. The protected property was previously encumbered by a dirt road right-of-way to a back
parcel of 4.19 acres owned by another landowner. During a 1995 monitoring inspection, the land
trust discovered that a log cabin had been built in the previous year (since the easement's
granting) by the abutting landowner on a portion of the protected property. The parties agreed on
a solution whereby a new 4.19-acre parcel surrounding the cabin was surveyed and on which the
easement was extinguished. In exchange, another new 4.19-acre parcel was established and
encumbered by the easement. The land trust was satisfied that the newly encumbered 4.19 acres
had the same conservation value as the former 4.19 acres. The land trust was concerned that the
new 4.19 acres under easement was completely separated from the front 11 acres, but this
arrangement allowed for simple rectangular parcels and was seen as preferable to a more
complicated configuration. This swap amendment was approved by the state and the town, as
required for amendments in this particular state.

Amendment 3 - A land trust engaged in a swap to reflect new parcel boundaries resulting
from the construction of a new school on abutting land. The easement was originally donated in
1998 on 169 acres. In 2008, the local school district approached the easement landowner asking
to acquire a 0.87-acre roadside parcel so that school buses would have a safer turning radius. In
exchange, the school district transferred 9.6 acres of land to the easement landowner, all of

which was added to the easement, for a net gain of 8.73 acres. The school paid for all of the
survey work, and the entire matter took less than five hours of staff time for the land trust. The
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state third-party holder also approved the swap. This swap was not seen as controversial by any

of the parties involved.
Amendment 4 -- A land trust accepted a donated conservation easement in 2000 on 175
acres. In 2006, a neighbor built a portion of her driveway on the protected property in violation
of the easement. The land trust agreed to an equal swap of land in and out of the easement of
0.69 acres each.

Amendment 5 -- A land trust accepted a donated conservation easement in 2007 on 115
acres. In 2009, a Native American tribe undertook a dam removal and river restoration project.
The tribe needed access across the protected property to the river. Alternative routes were
proposed, but the preferred route was through the protected property. The parcel removed from
the easement was 0.52 acres, while the land being added was 0.55 acres.
Amendment 6 -- In 2006, a land trust accepted a conservation easement on a 180-acre
town-owned parcel. A recreational trail was established on the parcel, but it didn't quite reach a
public road, and so a 50-foot long trail easement was conveyed by a neighbor. Eventually more
people started using the trail, and the neighbor who granted the trail easement became
dissatisfied. Then another neighbor conducted a timber harvest, and the forester accidentally
marked some trees on the protected property. In 2013, the town and this neighbor commissioned
a survey, which revealed that the boundaries were slightly off and that the trail easement no
longer connected to the protected property. The neighbors and the town proposed a boundary
line agreement that restored the boundary to where everyone thought it was all along. There was
no gain or loss of land from the neighbors, and the adjustment removed about 0.5 acres from the
easement and added an equally sized 0.5 acres. The amendment was approved by the state
Attorney General, as is now required in this state.
Amendment 7 -- A land trust purchased a conservation easement on a 422-acre parcel in
1994. In 2011, an abutting landowner encroached on a small portion of the protected property.
The parties executed a boundary lot adjustment whereby 0.3 acres of cultivated lawn was

removed from the easement and another 0.3 acres of pastureland was added. This adjustment
cleaned up a difficult situation and resulted in improved boundary lines for the protected
property. As per its policy, the land trust was reimbursed for all out-of-pocket and staff time
expenses.
Amendment 8 -- A land trust accepted a 34-acre conservation easement donation in 1990.
In 2013, a woodshop and shed were constructed on the property by an abutter in violation of the
no-structures clause of the easement. Complicating matters was the fact that the abutter was a
beneficiary of a private trust that owned the protected property. Through a court action that
settled, the land trust forced the private trust to correct the violation before the trust conveyed the
property. The land trust negotiated an amendment, approved by the Attorney General, which
removed 0.3 acres of land (with the woodshop and shed) from the easement and added in 1.5
acres.
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Amendment 9 -- In 2001, a land trust accepted a conservation easement on 200 acres of
natural land surrounding a golf course. The developer conveyed the golf course and the eased
land to a golf course company, but retained 12 residential lots that were excluded from the
easement. In 2009, the developer engaged in a land swap with the golf course company, moving
tiny slivers of land between the residential lots and the golf course. The acreage in and out of the
easement property totaled 12,824 square feet (0.29 acres). The land trust didn't find out about the
swap until three years later, and it was presented as afait accompli violation of the division
prohibition of the easement. The land trust consulted with legal counsel and determined that
amending the easement to reflect the new boundaries was the best course of action. The
developer and the golf course company cooperated, and the land trust's legal and staff fees were
covered. The developer also agreed to establish permanent concrete monuments on all lot corners
and new landscaping and fencing at the rear of the residential lots.
Amendment 10 -- In 2001, a land trust accepted a 28.9-acre easement on town-owned
land near a highway ramp. The State Department of Transportation owned a one-acre inholding
that was surrounded by the protected property. About one-half of the one-acre inholding was

used as a commuter parking lot. As time went by, carpooling became more popular, and in 2013,
the DOT proposed to expand the parking lot, but the other half-acre of its inholding was
wetlands. So the DOT asked the land trust to expand the parking lot onto the protected property.
The land trust initially said no, but when the DOT later proposed to convey a portion of wetlands
in exchange, the land trust reconsidered and agreed to this plan. Ultimately, the DOT conveyed
0.25 acres to the land trust outright in fee simple, and the land trust removed 0.11 acres from the
easement. Another state agency co-held the easement and approved the swap. The land trust
board approved the exchange on the theory that the DOT did have condemnation authority, and
if exercised, the land trust would not have received any land in exchange. The land removed
from the easement was a strange shape that did not have much conservation value.

Amendment 11 -- A land trust accepted a donated conservation easement in 2007 on 45
acres. The very next year, a neighbor encroached on the protected property by building a
children's playset and associated landscaping. The land trust hired outside counsel and
eventually negotiated a swap amendment in 2010 whereby 0.08 acres of the protected property
was transferred to the neighbor and released from the easement in exchange for 0.16 acres added
to the easement. The land added had better habitat than the land released, which was basically a
residential lawn. The neighbors paid for some of the land trust's legal fees and staff time.
Amendment 12 -- A land trust accepted a donated conservation easement on 137 acres in
2004. In 2010, the landowner and the town entered into a minor boundary adjustment between
the protected property and the town cemetery. This adjustment improved the functionality of the
boundary between the two parcels and was consistent with the original donor's intentions. The
boundary adjustment involved 0.04 acres in and out, with no net change to the conserved
acreage.
4
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Swap Amendments - Landowner Driven

Amendment 13

Amendment 14

Amendment 15

Amendment 16

Amendment 17

Amendment 18

Amendment 19

Amendment 20

Amendment 21

Amendments 22-29

800 acres original
80 acres out, 80 acres in
Replaced farmland with waterfowl habitat
220 acres original
17 acres out and 23 acres in
Relocation of excluded area
65 acres original
2 acres out, 2 acres in
Allowed park structures on county park land
47.4 acres original
1.49 acres out, 1.79 acres in
Resolved landowner violation
460 acres original
1 acre out and 1 acre in
Relocation of excluded area
58 acres original
<1 acre in and out, 0.1 acre net gain
Relocation of excluded area
25.5 acres original
0.5 acres out, 2.5 acres in
Corrected surveyor's error in legal description
Original acreage unknown
0.1 acres out, 0.4 acres in
Facilitated public road project
128 acres original
Unknown acres in and out, but zero gain or loss in
size of protected property
Allowed manure pit to go with protected property
and septic system to go with excluded area
8 separate swaps
Acreage figures not available
Relocation of excluded areas

Amendment 13 -- A land trust accepted a conservation easement on about 800 acres in
2003. The easement's primary purpose was to protect waterfowl habitat, but the protected
property also included some agricultural land that did not provide this habitat. In 2007, the
landowner acquired an adjacent 80-acre tract of bottomland hardwoods that was virgin timber.
The landowner then asked to swap in the timberland to the easement and to remove an equal 80
acres of agricultural land. Because the swap would protect more habitat and thus strengthen the
purposes of the easement, the land trust agreed to it.
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Amendment 14 -- A land trust accepted a donated conservation easement on 220 acres in
1991. In 2011, the landowner sought to build another home and found the 17-acre excluded area
wanting. The land trust agreed to an amendment that relocated and reduced the excluded area
from 23 acres to 17 acres. The amendment also eliminated a reserved subdivision right and better
protected the viewshed of a field from a public road and was thus viewed as a strong
conservation gain.
Amendment 15 -- A land trust accepted a 65-acre conservation easement in 1999. By
2003, the protected property was owned by a county conservation district. The district sought to
build a bathroom, parking lot and picnic gazebo on a portion of the easement parcel. The
easement anticipated the later conveyance to the conservation district and its tenus arguably
allowed these structures. But the land trust preferred not to have these structures on the protected
property and so it requested a swap amendment whereby two acres were removed and two acres
were added to the protected property. The acreage added was a wetland and of greater
conservation value than the field that was removed. The land trust had to pay its own transaction
fees, although the conservation district paid for the survey.
Amendment 16 -- A land trust accepted a donated conservation easement in 2003 on 47.4
acres. In 2006, the landowner cleared some land without a forest management plan and removed
stone walls, both in violation of the easement. The landowner was building a large indoor riding
ring, a portion of which would lie on the protected property. The landowner did reserve rights,
with land trust approval, to build a commercial horse boarding facility and to remove one acre
from the easement, so technically all of their actions could have been allowed. But the landowner
never gave notice or received approval, so there was at least a procedural violation. The
landowner and land trust agreed to a swap of 1.49 acres withdrawn from the easement in
exchange for 1.79 acres added. The agreement also extinguished a reserved right to withdraw
more acreage in the future and required the landowner to prepare a forest management plan and a

trails plan. The land trust did not insist on an appraisal to demonstrate the lack of private benefit.
In hindsight, the land trust acknowledged that this would have been wise because some of the
land removed from the easement had road frontage while the land added was backland. The land

trust employee posited that if this same scenario presented itself today, the land trust would
require an appraisal.

Amendment 17 -- A land trust accepted a conservation easement on a 460-acre dairy farm
in 1998. The easement reserved four farm labor housing rights on existing buildings, and one of
these was excluded from the protected property in 2001 as per the terms of the easement. In
2009, the landowner sought to sell one of the farm labor housing rights to his son, who was part
of the dairy operation. But the house to be sold was within the protected property, and the family
wanted their son's home to be outside of the protected property. Thus, the land trust agreed to an
amendment that allowed for the previously excluded one-acre parcel and home to be swapped
back into the easement in exchange for swapping another one-acre parcel and home (the one to
be sold to the son) out of the easement area. The trust saw this swap as a conservation gain
because the labor housing that stayed with the protected property was of better quality and more
functionally located than the one swapped out. In addition, the labor housing was further
restricted to a size cap of 2,500 square feet, promoting farm affordability.
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Amendment 18 -- A land trust accepted a donated conservation easement on 58 acres in
1999. In 2010, the land trust agreed to an amendment adjusting the boundaries of an excluded
area on the same property, whereby less than one acre was removed and added, for a net gain of
0.1 acres.
Amendment 19 -- A land trust accepted a donated conservation easement in 2009 on 25.5
acres. Shortly after recording the easement, the landowner discovered that the surveyor
mistakenly had included land she had meant to exclude. Fortunately, the landowner also had
excluded another portion of her property, and so the land trust agreed to a swap whereby 0.5
acres was removed from the easement in exchange for 2.5 acres being added. The town and state
approved the amendment without any controversy. The land added had greater conservation
value than the land removed.
Amendment 20 -- A land trust accepted a donated conservation easement in 2008. Later
that same year, the landowner requested a swap in order to facilitate a public road project. The
land trust determined that the city could condemn the strip of land for the road and that a swap
would provide a better outcome than condemnation. The land trust amended the easement to
remove 0.1 acres and add 0.4 acres, with a net gain in conservation values. The land trust had to
pay its own fees.
Amendment 21 -- A land trust accepted a donated conservation easement on a 128-acre
farm parcel in 2007. The easement allowed subdivision upon the prior written consent of the land
trust. In 2011, the landowner requested a subdivision, and the land trust approved. The

subdivision was wrapped into an amendment that slightly relocated an excluded area so that an
existing manure pit originally located within the excluded area could remain on the protected
property. The property was being sold, and the purchasing farmers requested to keep the manure
pit in support of their operation. Additionally, the relocation of the excluded area allowed the
septic system for the house within the excluded area to be located entirely within the excluded

area, avoiding the need for a septic easement to be placed on the protected property. There was
no net change in the size of the excluded area or the protected property.
Amendments 22-29 -- One land trust reported engaging in eight different swap
amendments. All of these swaps involved boundary adjustments of areas of the landowner's
property that had been excluded entirely from the easement at the time of its original
conveyance. Years later, when the landowners wished to develop those excluded areas, they
often discovered that the building site was not quite in right spot. Some swaps were very minor,
moving the excluded area a hundred feet or so. A few were more extensive, moving the excluded

area from one side of a field to another. They were almost always the same type of property, i.e.,
a field for a field. The land trust always conducts an analysis of the conservation values, but the
change is usually minimal. The land trust goes out of its way to ensure that agricultural fields are
not broken up by any swaps. The acreages exchanged in and out of the easements were always at

least neutral and at best a net gain for the easement. Lately there has been a trend of the land trust
being more restrictive, where the board is seeking a net positive impact instead of simply a
neutral impact. In recent years, the land trust is also making an effort to designate a primary
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purpose in the easement, in part to assist in determining the propriety of any given amendment
proposal.
Analysis, Themes and Trends - Swap Amendments
First, a word on taxonomy: should swap amendments be classified as partial terminations
or as amendments? They have characteristics of both, and there are reasonable arguments for
either grouping. The online survey classified them as partial terminations, but it was clear from
the follow-up interviews that confusion abounded, with some land trusts treating them as a form
of amendment. This report classifies them with amendments for two primary reasons. First, the
ability to analyze "pure" terminations (where land is only being removed from protection and no
new land is being added) is somewhat clearer if swaps are not grouped in that category. Second,
as demonstrated above in the event summaries, swap amendments usually involve very minor
(and often miniscule) portions of the total protected property. Furthermore, the exchanges of land
are often packaged with other substantive changes to the easements that are much more
significant than the exchange of land in and out of the easement. Thus, for the vast majority of
the events described below, the swaps take on more of the flavor of an amendment than a partial
termination. Ultimately, for most purposes¹ it does not really matter whether they are grouped as
amendments or terminations, as long as we analyze them distinctly within that category.
Although the sample size is small, some statistics are instructive for our analysis of
swaps. Of those land trusts that reported engaging in swaps, the vast majority reported only one
or two. But two land trusts alone reported 13 of the 29 swaps enumerated in this report. There
does seem to be a geographical concentration in the Northeast, where 21 of the swaps occurred.
Most of the swaps involved small areas of land removed from the original protected
property layout. Of the 20 swaps where acreage figures were available, 16 involved removals of
two acres or less. In fact, the median size of removed land was 0.6 acres. (The average size of the
removed parcel was 5.8 acres, but this figure is significantly skewed by the one 80-acre swap,
which accounts for almost 70 percent of the 116 cumulative acres of all the removed land in the
20 measured swaps. Thus, the median is a better statistical measure.) Meanwhile, of the 20
measured swaps, 10 resulted in a net increase in protected land, while another 10 were equal
exchanges. There was no reported swap that led to a decrease in the size of the protected

property.
Consistent with my analysis of terminations, I submit that the swap amendment events
documented here demonstrate that land trusts are acting as responsible conservation easement
holders. Many, if not most, of the swaps resulted in net conservation gains, sometimes
substantial gains. Many others were neutral. Only one, amendment 2, could fairly be described as
a net conservation loss insofar as one contiguous protected property was now split into two
separate parcels. And only two events, amendments 2 and 16, presented the legitimate possibility

¹ The one context in which it clearly does matter is when considering what procedural steps are required for
easement terminations under state or federal law. In that context, to err on the side of caution, a swap should be
treated as a partial termination.
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of private benefit to the landowner or a neighbor. Moreover, there were no reported instances in
which a swap led to controversy with a neighbor or the original easement grantor.
That said, there is some variance in how the land trusts described swap amendments. A
solid majority of the land trusts considered swaps an important way of resolving a variety of

difficult stewardship scenarios, including third-party encroachments, landowner violations,
boundary disputes, unclear easement terms and infrastructure projects by government entities.
More than a few reported that swaps helped resolve a situation that would otherwise have wound

up in court. And beyond simply resolving problems, swaps were often used as a way to
strengthen the conservation values of the easement. Thus, most land trusts, while not
affirmatively seeking out swaps, defended them as a legitimate choice as long as the swap made
sense from a conservation perspective and did not give rise to impermissible private benefit or
private inurement.
In contrast, there was also a minority view, sometimes offered unsolicited by those land
trusts that reported no swaps, that swaps should be avoided at all costs. A handful of land trust
employees reported that swaps are now categorically prohibited for them, especially in the wake
of the Belk cases. I heard of one or two potential swaps that could have solved thorny problems
and led to conservation gains, but were nixed by the land trust's legal counsel because swaps in
general were deemed too risky. Other land trusts reported being confused by the current state of
the law around swaps.
In my view, the data and details of the swap amendments discussed above make a
compelling case that although swaps should be undertaken with caution, they should also be seen
as a valuable tool in the stewardship toolbox. And I fear that confusion or an overly conservative
reading of the Belk cases will lead land trusts to reject the mere consideration of swaps. I believe
the Alliance can play a useful role in addressing and providing guidance on this issue, perhaps in
its forthcoming update to the Amendment Report.
Relocation ofBüilding Areas within the Easement

The relocation of a building area within the four corners of an easement is a close cousin
of a swap amendment in which the boundary between the protected property and an excluded
area is adjusted. The difference is that a building area is included in the protected property,
whereas an excluded area is not a portion of the protected property. In any event, there are six
building area relocations discussed in the follow-up interviews.
Amendment 30

Amendment 31

No change in size of BA
Conservation neutral
Arguably increase in size of BA in exchange for
other release of rights
Arguably conservation neutral or conservation
loss
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Amendment 32
Amendment 33
Amendment 34
Amendment 35

0.49 acres reduction in size of BA
Net conservation gain
No change in size of BA
Net conservation gain
No change in size of BA
Net conservation gain
No change in size of BA
Net conservation gain

Amendment 30 -- A land trust accepted a fee parcel in 1986 on 625 acres. The land trust
divided the parcel and sold some of it for a public park and other portions to a watershed
association and about 100 acres to a developer, subject to a conservation easement that contained
11 building areas on 11 different residential lots. In 2010, the land trust discovered that a
landowner had built a swimming pool outside of the building area on her lot. The encroachment
was on 0.1 acre of the protected property. The land trust agreed to a resolution whereby the
building area was slightly relocated to include the encroachment and to exclude other
undeveloped land. This resolution was seen as conservation neutral. In hindsight, the land trust
regrets agreeing to the conservation easement on the residential subdivision because it has
proven to be a stewardship burden in many respects.

Amendment 31 -- This amendment concerns the same conservation easement as for
Amendment 30. Another of the 11 lot owners built a house and several other structures on 2.27
acres outside of the building area. The land trust took the same approach as with the pool
encroachment and reconfigured the building area. However, the landowner did not agree to give
up all building rights on the full 2.27 acres, but instead only on 1.29 acres, so it was not a fully
equal exchange. In addition, the landowner agreed to give up the right to maintain a lawn on
another 3.2 acres, so this area would revert to natural forest. The land trust determined that this
was the best resolution possible without bringing a lawsuit against the landowner.
Amendment 32 -- A conservation easement was donated on 27.4 acres in 2012, with a
building area of approximately two acres. A few months after recording and after breaking
ground on the construction of the residence, the landowner realized he had made a mistake with
respect to the location of the building area. He asked if the building area could be slightly
adjusted by 100 feet or so. The land trust agreed to a relocated building area that was 0.49 acres
smaller. The land trust concluded that the relocation amendment did not affect the conservation
values or the economic value but was a net conservation gain due to the reduction in the size of
the building area.
Amendment 33 -- A conservation easement was donated on 36.5 acres in 2007. The
easement included a very loosely sketched 1.5-acre building area. The parcel went on the market
in 2011, and the prospective buyer asked about moving the building area. The land trust realized
that it was a poorly conceived building area, located on a steep slope and adjacent to the road and
right on a property line. In fact, the town planner indicated that the town was unlikely to approve
a building permit in this location and, if approved, it would require a driveway on the complete
opposite end of the protected property. The buyer proposed an alternate location that was a
18
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gorgeous pasture with high visibility. Because this was a scenic easement, the land trust rejected
that proposal. Instead, the land trust worked with the town and a surveyor to identify another
location along a flat area accessed by an existing farm road. The land trust required the
landowner to commission a full analysis of any scenic impact, which was found to be less than in
the original building area. The land trust also required the landowner to pay all of its expenses.
Ultimately, the land trust determined that the relocated building area yielded a net conservation
gain and obtained an appraisal from the original appraiser that showed no impact on the fair
market value.

Amendment 34 -- A conservation easement was donated in 1998 on 90 acres and
included a building area. In 2010, the development right within the building area had not yet
been exercised. The landowner purchased an abutting parcel of 120 acres and added it to the
conservation easement. At the same time, the landowner proposed to relocate the building area
by approximately 100 feet. Because the new location was less visible from the road, the land
trust viewed this as a net conservation gain.
Amendment 35 -- A land trust accepted a donated conservation easement in 2005 on
2,000 acres. The easement allowed for two building areas around two existing homes along the
wetlands shore of a lake. In 2011, the landowner proposed to demolish one of the lakeshore
homes and to relocate the building area and home to an upland location. There was no change in
the size of the relocated building area. The land trust obtained an appraisal showing no increase
in value to the landowner. The land trust viewed this amendment as a straightforward net
conservation gain. The landowner paid all of the land trust's fees.
Exchange ofRights

This category of amendments encompassed those where the land trust strengthened
certain restrictions in exchange for weakening other restrictions.

Amendment 36
Amendment 37
Amendment 38
Amendment 39

Amendment 40

Amendment 41

Relinquished reserved building right in
exchange for allowing one division of PP.
Trail relocation, additional land protected.
Added 47 acres to PP in exchange for allowing
one division of PP.
Resolved violation. Expanded forever wild area
by 90 acres in response to timber harvest on 50
acres.
Resolved violation. Expanded recreational
parking area in exchange for allowing bridge
expansion.
Extinguished subdivision and building rights in
exchange for allowing commercial activities.
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Amendment 36 -- The original conservation easement was granted in 2006 on 1,513
acres. The easement prohibited any division of the land and allowed three separate building
areas. In 2011, the landowner sought to transfer a portion of the protected property to her
children. In exchange for allowing this division (in which each parcel was approximately 750
acres), the landowner relinquished rights to one of the three building areas. An appraisal
determined that there was no economic benefit to the landowner.

Amendment 37 -- A land trust accepted a donated conservation easement in 1981 on 200
acres encumbering various abutting parcels. The easement included a public recreational trail
corridor. In 2013, the landowner of the easement parcel acquired an abutting 100 acres and
proposed to relocate the trail so that instead of going through the middle of a field on the original
200 acres, it followed the edge of the same field on the abutting 100 acres. The land trust agreed
to the trail relocation contingent on the landowner granting a conservation easement on the 100
acres to another land trust, as she had been intending to do. As a result of the relocation, the
length of the trail doubled. The land trust obtained a letter from an appraiser stating that there
was no economic benefit to the landowner, and the landowner paid all of the land trust's fees.
The land trust saw this outcome as a strong conservation gain.
Amendment 38 -- A land trust accepted a donated conservation easement on 1,700 acres
in the 1980s. The protected property contained two residences within one building area. In 2014,
the landowners requested to remove 10 acres surrounding one of the homes from the easement in
order to convey the parcel to a longtime caretaker employee. The land trust rejected this
proposal, but did agree to allow the division of the 10 acres so long as this parcel remained part
of the protected property. In addition, the landowner added another 47 acres of high-value
wetlands to the protected property. The land trust required an appraisal, which found that the
additional 47 acres had more economic value than the landowner gained from the division of the
10 acres. The land trust also commissioned a biological evaluation, to make sure that the 47 acres
coming into the easement had conservation value. The landowners explored claiming a tax
deduction, but the land trust discouraged them from doing so. The landowner reimbursed the
land trust for its legal and transaction fees.

Amendment 39 -- A land trust accepted a donated conservation easement in 1994 on
7,000 acres. In 2009, the land trust discovered timber harvesting within 50 acres of a wetlands
area, a violation of the easement. To resolve the violation, the land trust agreed to an amendment
that expanded a forever wild area by another 90 acres in a riparian area. The land trust obtained
an appraisal to show that there was no private benefit from this amendment.

Amendment 40 -- A land trust accepted a conservation easement on four acres of cityowned land in 1998. The protected property was on a river and next to a bridge abutment. In
2004, the city and the state began rebuilding the bridge and commenced digging on about 600
square feet of the protected property without informing the land trust. When the land trust
learned of the digging, it forced the city and state to temporarily cease activity while the matter
was sorted out. Tense negotiations ensued over the next 1 8 months. The land trust did not have a
strong hand to play because the state could claim the affected area by condemnation. The
disturbed area compromised the recreational values of a series of ledges that formed a popular
20
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swimming area. At the same time, the bridge improvements were needed for public safety
purposes. Although the land trust acquiesced to the violation, it did require the city to build a
parking lot for improved public access to the parcel. Overall, this episode was an unpleasant one
for the land trust, and the expanded parking area did not make up for the harm to the recreational
values resulting from the bridge expansion.
Amendment 41 -- A conservation easement on 104 acres was donated to a land trust in
1979. The easement permitted two additional residences and accompanying divisions of the
protected property. It also prohibited all commercial activities except agriculture. A new
landowner bought the property in 2011 and sought to run a bed and breakfast and wedding

venue, claiming that hosting weddings on a rural property was agritourism and a subset of
agriculture. Against the land trust's objections, the landowner went ahead and started a wedding
service. The land trust filed suit. Eventually, the judge pressured the parties to settle. The land
trust agreed to an amendment whereby weddings and other private events could be hosted as
long as they were primarily indoors (a limitation that has been tricky to monitor). Meanwhile, the
landowner agreed to extinguish the two reserved building and division rights.

Analysis, Themes and Trends - Relocation ofBuilding Areas and Exchange ofRights
Similar to the findings on terminations and swap amendments, these last two categories
of amendments do not reveal any obvious land trust improprieties. Almost all of the amendments
were either conservation neutral or conservation friendly. One possible exception was
Amendment 31, where the land trust acquiesced to a violation resolution that was arguably a
conservation loss. The other negative outcome, Amendment 40, was for the most part out of the
land trust's control because it was dealing with a state agency that clearly had eminent domain
authority.

Conclusion
By and large, this report demonstrates that land trusts are taking their easement holder
responsibilities seriously and are not engaging in undue terminations or amendments.
Terminations and major amendments were almost all reviewed by the land trust's legal counsel
and all were approved by the land trust boards. Furthermore, in the clear majority of cases,
including all but one in which there was even the shadow of a doubt, appraisals were obtained to

demonstrate the lack of private benefit.
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Addendum
November 2015

Prepared by the Land Trust Alliance
Rob Levin's research is valuable in that it confirms what the Land Trust Alliance has observed
anecdotally: by and large, the land trust community is doing a good job in making amendment
decisions, and land trusts are taking their responsibilities seriously as publicly supported charities
holding important assets for the public benefit. However, we acknowledge that the organizations
who responded to the University of Wisconsin Survey and reported their easement amendments
and terminations to the IRS on the Form 990 are those who self-reported these activities and
those who consented to the follow-up interviews. In addition, of the 29 land trusts interviewed
for this report, 23 are accredited and three are preparing for the process. While we trust the good
intentions of those Alliance-member land trusts who did not respond to the survey or were not
required file a complete Form 990 due to the size of their budget, we have less direct knowledge
about those 800 or so land trusts that are not Alliance members and their activities.
Broadly, the amendment/termination/partial termination examples in this report represent what
the Accreditation Commission sees in applications. The Commission has seen a few examples of
more extreme cases not included here, but again, we acknowledge that our data is incomplete.
Anecdotally, we are aware of at least two "swaps" that do not seem to fit with any of the fact
patterns described in this report and give us pause: a 30-acre quitclaim of an easement in 2007 in
the Northeast in exchange for additional conservation elsewhere and a 1,000-acre swap in the
Southwest that occurred within the last five years. Neither of those two land trusts responded to
the University of Wisconsin survey.

The follow-up research also gives us an opportunity to remind land trusts about several important
points:

042
Form 990 reporting. If you are required to file a full Form 990, complete Schedule D
accurately and completely. Part XIll of the schedule requires a description of those
conservation easements "modified, transferred, released, extinguished or terminated
during the [tax] year."
042
hnpermissible private benefit or private inurement. In any amendment transaction,
document your analysis of impermissible private benefit/private inurement. Depending
on the circumstances, this documentation may include an appraisal or other
documentation, such as a legal opinion, memo to the file, etc.
042
No net loss in conservation values. Land trusts often have difficulty documenting that
there is no net loss in conservation values as a result of an amendment, only stating that
because there was a swap of equal acreage that the issue was addressed. While the swap
may be an equivalent land type, the organization should have some documentation of that
fact for the file.
042
Follow the terms ofthe easement. Ensure that any termination (in whole or in part) is in
keeping with the terms of the easement and any relevant extinguishment clause.
042
Consult qualified legal counsel on all such transactions.
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Land Trust

Standards and Practices

Revised 2004

Standard IO: Tax Benefits

The land trust works diligently to see that every charitable gift of land or easements meets
federal and state tax law requirements.

Practices
042
A. Tax Code Requirements. The land trust notifies (preferably in writing) potential land
or easement donors who may claim a federal or state income tax deduction, or state tax
credit, that the project must meet the requirements of IRC §170 and the accompanying
Treasury Department regulations and/or any other federal or state requirements. The land
trust on its own behalf reviews each transaction for consistency with these requirements.

042
B. Appraisals. The land trust informs potentia||and or easement donors (preferably in
writing) of the following: IRC appraisal requirements for a qualified appraisal prepared by a
qualified appraiser for gifts of property valued at more than $5,000, including information
on the timing of the appraisal; that the donor is responsible for any determination of the
value of the donation; that the donor should use a qualified appraiser who follows Uniform
Standards of Professional Appraisal Practice; that the land trust will request a copy of the
completed appraisal; and that the land trust will not knowingly participate in projects where
it has significant concerns about the tax deduction.
042
C. No Assurances on Deductibility or Tax Benefits. The land trust does not make
assurances as to whether a particular land or easement donation will be deductible, what
monetary va|ue of the gift the Internal Revenue Service (IRS) and/or state will accept,
what the resulting tax benefits of the deduction will be, or whether the donor's appraisal is
accurate.
042
D. Donee Responsibilities - IRS Forms 8282 and 8283. The land trust understands and
complies with its responsibilities to sign the donor's Appraisal Summary Form 8283 and to
file Form 8282 regarding resale of donated property when applicable. The land trust signs
Form 8283 only if the information in Section B, Part 1, "Information on Donated Property,"
and Part 3, "Declaration of Appraiser," is complete, if the land trust believes no gift has
been made or the property has not been accurately described, it refuses to the sign the
form. If the land trust has significant reservations about the value of the gift, particularly
as it may impact the credib|||ty of the land trust, it may seek additional substant|ation of
value or may disclose its reservations to the donor. (See 5B for other gift substantiation
requirements.)
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Standard I I: Conservation Easement Stewardship

The land trust has a program of responsible stewardship for its easements.
Practices
042
A. Funding Easement Stewardship. The land trust determines the long-term stewardship
and enforcement expenses of each easement transaction and secures the dedicated
or operating funds to cover current and future expenses. If funds are not secured at or
before the completion of the transaction, the land trust has a plan to secure these funds
and has a policy committing the funds to this purpose. (See 6G.)

042
B. Baseline Documentation Report. For every easement, the land trust has a baseline
documentation report (that includes a baseline map) prepared prior to closing and signed
by the landowner at closing. The report documents the important conservation values
protected by the easement and the relevant conditions of the property as necessary to
monitor and enforce the easement. In the event that seasonal conditions prevent the
completion of a full baseline documentation report by closing, a schedule for finalizing the
full report and an acknowledgement of interim data (that for donations and bargain sales
meets Treasury Regulations §1.170A-14(g)(5)(l)] are signed by the landowner at closing.
042
C. Easement Monitoring. The land trust monitors its easement properties regularly,
at least annually, in a manner appropriate to the size and restrictions of each property,
and keeps documentation (such as reports, updated photographs and maps) of each
monitoring activity.
042
D. Landowner Relationships. The land trust maintains regular contact with owners of
easement properties. When possible, it provides landowners with information on property
management and/or referrals to resource managers. The land trust strives to promptly
build a positive working relationship with new owners of easement property and informs
them about the easement's existence and restrictions and the land trust's stewardship
policies and procedures. The land trust establishes and implements systems to track
changes in land ownership.
042
E. Enforcement of Easements. The land trust has a written policy and/or procedure
detailing how it will respond to a potential violation of an easement, including the role

of all parties involved (such as board members, volunteers, staff and partners) in any
enforcement action. The land trust takes necessary and consistent steps to see that
violations are resolved and has available, or has a strategy to secure, the financial and
legal resources for enforcement and defense. (See 6G and 11A.)
042
F. Reserved and Permitted Rights and Approvals. The land trust has an established

procedure for responding to landowner required notices or requests for approvals in
a timely and consistent manner, and has a system to track notices, approvals and the
exercise of any significant reserved or permitted rights.
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042
G. Contingency Plans/Backups. The land trust has a contingency plan for all of its
easements in the event the land trust ceases to exist or can no longer steward and
administer them. If a backup grantee is listed in the easement, the land trust secures
prior consent of the backup grantee to accept the easement. To ensure that a backup
or contingency holder will accept an easement, the land trust has complete and accurate
files and stewardship and enforcement funds available for transfer. (See 11H.)
042
H. Contingency Plans for Backup Holder. If a land trust regularly consents to being
named as a backup or contingency holder, it has a policy or procedure for accepting
easements from other land trusts and has a plan for how it will obtain the financial
resources and organizational capacity for easements it may receive at a future date. (See
11G.)

042
I. Amendments. The land trust recognizes that amendments are not routine, but can
serve to strengthen an easement or improve its enforceability. The land trust has a written
policy or procedure guiding amendment requests that: includes a prohibition against
private inurement and impermissible private benefit; requires compliance with the land
trust's conflict of interest policy; requires compliance with any funding requirements;
addresses the role of the board; and contains a requirement that all amendments result in
either a positive or not less than neutral conservation outcome and are consistent with the
organization's mission.

042
J. Condemnation. The land trust is aware of the potential for condemnation, understands
its rights and obligations under condemnation and the IRC, and has appropriate
documentation of the important conservation values and of the percentage of the full value
of the property represented by the easement. The land trust works diligently to prevent a
net loss of conservation values.
042
K. Extinguishment. In rare cases, it may be necessary to extinguish, or a court may
order the extinguishment of, an easement in whole or in part. In these cases, the land
trust notifies any project partners and works diligently to see that the extinguishment will
not result in private inurement or impermissible private benefit and to prevent a net loss
of important conservation values or impairment of public confidence in the land trust or in
easements.
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p. 389

II.C. Legal Description of the Property
"the following described [Conservation OR Preservation] Easement,
[option: pursuant to state enabling stature] on real estate in the Town of
, County of
, and State of
, more particularly
described in Exhibit A, and depicted on Exhibit B, both attached hereto
and made a part hereof by reference (hereinafter referred to as the
Protected Property); exclusively for conservation purposes as follows:"
Rights of access or rights offirst refusal can be included here as part of the
conservation easement.
If right of access is included for land not served by public roads.
"and a right-of-way for vehicular access to the Protected Property as necessary or appropriate to exercise the Holder's rights hereunder, over any
and all rights-of-way and roads owned by Grantor or over which Grantor
has or shall have rights of access to the Protected Property, as more particularly described in Exhibit A; exclusively for conservation purposes, as
follows:"
If first refusal rights are included.
"and a right of first refusal to acquire the Protected Property, as set forth
more particularly herein at Paragraph 10.E; exclusively for conservation
purposes as follows:"
If executory interests or third parties with rights of enforcement are
included.
"and grants to [third-party name], of [third-party address], [options: a thirdparty right of enforcement OR an executory interest] in the

Conservation Easement, as set forth more particularly in Paragraph 16
hereinbelow; exclusively for conservation purposes as follows:"
p. 390

Section IIL Purpose Statement
The Purpose Statement may precede or follow the recitals. It is placed here for
emphasis. Purposes should include a general statement of the conservation values,
qualification with the funding source, satisfaction of the Internal Revenue Service
(IRS) conservation purposes test, and specific goalsfor the particularproperty, which
can be listed in order of importance if applicable.
"The purpose of this Conservation Easement is to forever conserve the
Protected Property for the following conservation purposes:
[select relevant options: To protect in perpetuity the Protected Property's significant recreational, wildlife, and ecological values for public benefit;
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p. 376

Paragraph 15.D., Compliance/Estoppel Certificates, is an optional provision
that sets out the procedure for assuring future owners and mortgagees of easement property that they are not buying (or accepting as security for a loan) land
that is subject to violations. Absent the assurance of an estoppel certificate from
the holder, new owners may be taking on costly restoration obligations that
should have been factored into their purchase price, or indeed, their decision to
acquire the property. The certificate "estopps" the holder from pursuing a violation that occurred prior to the date of the inspection or effective date of the
certificate. It gives the owner a "defense" to a preexistmg violation. The CDROM provides a sample of compliance certificates that include important
exceptions for conditions that are difficult to determine by observing the land.
Since the certificate benefits the landowner and is a serious limitation on the
rights of holder, the landowner should be responsible for the cost of inspection
and execution.

p. 377

Paragraph 15.E.(1), Amendment and Discretionary Consents, addresses the
standards imposed on a holder's right to agree to an easement amendment.
Mere mention in an easement that it can be amended may give rise to a concern
that its terms can be easily changed. Though an easement is written to be perpetual, there may be cases of inadvertent omissions or unforeseen changes in
the use of the land over time that require amendment. Many easement drafters
therefore consider it prudent to set the rules governing amendments, both to
provide the power to amend and to impose appropriate limitations on that
power to prevent abuses. In some states, unless amendment is expressly provided for, the supervision of a court is necessary to modify an easement. In
others, the approval of one or more governmental agencies may be required.
There is also an emerging theory that an easement should be administered judicially in the same way as a charitable trust. To the extent that this theory
becomes law, absent an express amendment provision, the "trustee/holder"
may be powerless to make the slightest change without court approval. For
more on the issue of easements as trusts, see the commentary above to
Paragraphs 2.C., Extinguishment of Development Rights, and 14.G.,
Termination and Proceeds.

p. 398

To prevent the amendment provision from raising any question about the
deductibility of a donated easement, a restriction on amendment is provided
with reference to state law and IRC §170(h). Absent fraud, the IRS's interest in a
particular taxpayer's gift deduction ends when the statute of limitations has run,
although the validity of conservation easement donations under applicable IRS
standards may be revisited to determine the qualification of the easement for
estate and gift tax purposes. However, the IRS's supervision of the affairs of the
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easement land when the land trust approves or, even in some
circumstances, denies amendment.
Principle 7: The
amendment has a net
beneficial or neutral
effect on the relevant
conservation values
protected by the
easement.

Principle 7 addresses actual on-the-ground resources protected by
the conservation easement and recognizes some flexibility. This
principle acknowledges that some conservation values of an
easement property may evolve over time, including, for example,
species composition, habitats, recognized best agricultural
practices, impacts of climate change or other features or
circumstances present when the easement was conveyed. The
phrase relevant conservation values protected by the easement
requires a land trust to use its best judgment in determining what
conservation values are present and relevant when the land trust
determines the potential effects of the amendment in light of the

other principles.
Principle 7 can involve weighing tradeoffs among numerous
positive and negative impacts of the amendment on the
conservation values of the easement land, then making a judgment
about the amendment's overall impact on those values, the written
intent and the public interests served by the easement. Suppose a
landowner proposes an amendment that would allow a minor
expansion of an existing building envelope on the easement
property while also increasing restrictions on another part of the
easement property to enhance protection of important wildlife
habitat. The land trust may or may not conclude that the effect of
the amendment would be beneficial or neutral overall with respect
to all of the property's conservation values and the public interests
served. Again, the decision is a matter of scope and scale,
requiring careful analysis and best judgment within the constraints

of applicable law and in conformity with the grantor's documented
intent. See especially case studies "Change in Landowner's
Goals," Amending to Resolve a Violation: Sale of Separate
Parcels," "Parcel A and Parcel B Tradeoffs" and Consolidation of
Easements" for illustrations of Principle 7.
If a less-than-neutral result is anticipated as to a conservation

value protected by the easement, or may be perceived as such by
third parties, the land trust must carefully consider the legal and
public relations risks of amending. Some attorneys believe court
approval is needed if a less-than-neutral result is anticipated,
unless the easement contains an amendment provision that grants
sufficient flexibility for the particular amendment. This area of
law is unsettled. It is essential to consult experienced legal counsel
on a case-by-case basis, conduct a thorough risk analysis and
proceed carefully.
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Chapter 5. Amendment Provisions, Easement
Drafting and Amendment Drafting Format
Easement Amendment Provisions
An amendment provision is a clause in the conservation easement that declares what powers the
land trust has to modify the terms of the easement and what restrictions or requirements apply.
As noted in the Conservation Easement Handbook, "[m]any easement drafters ... consider it
prudent to set the rules governing amendments, both to provide the power to amend and to
impose appropriate limitations on that power to prevent abuses."3¹ An easement that lacks an
amendment provision might still be amended under a state's common law of real property or
contracts, so it is important to understand the applicable state law.
Land trusts should include an amendment provision in conservation easements to allow
amendments that are consistent with the overall purposes of the easement, subject to the
requirements of applicable laws. Doing so clarifies up front to all parties that there are
circumstances under which the conservation easement may be amended. The grantor of an
easement with such a provision cannot easily contend that no amendment is permitted or that the
land trust concealed the possibility of an amendment. (See Appendix A for sample amendment

provisions.)
If a conservation easement is treated as a charitable trust, the amendment provision grants the
land trust defined powers to modify the easement by agreement with the landowner, which the
land trust might otherwise lack without court approval. Because the various states' laws are
uncertain today and may change tomorrow -- even on points that appear certain -- including an
amendment provision is essential.
A typical amendment provision that places clear limits on amendments should not be confused
with other provisions that serve as a defacto pre-approval of specific kinds of amendments, such
as substitution or swap provisions that cause a conservation easement to fail under §170(h). Land
trusts (and landowners who are interested in charitable deductions) should be wary of any nontraditional amendment provision that prefigures approval of a specific kind of amendment,
especially one that involves removal of any land from the easement property. Additionally, as

seen in the trio of tax court cases, the courts disapprove of any degree of grantor control of the
approval or direction of any amendment. Land trust sole discretion may cause less consternation.
It is worth noting that starting in 2015, some IRS personnel have suggested that the mere
existence of an amendment provision in a conservation easement could disqualify that
easement from deductibility under §170(h) as a violation of the perpetuity requirement. The
Alliance sees this pronouncement as an IRS trial tactic, not law and has requested that the IRS
clarify and retreat from this position. In this same vein, the Alliance recommends that land
trusts hold steady in their established practices and continue to include well-drafted
amendment provisions in their conservation easements. As of this writing, the Alliance is
considering legislation to clarify that certain amendments be permitted.
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PRELIMINARY STATEMENT

This case involves the determination of proposed

deficiencies set forth in respondent's Notices of Deficiency to
petitioners for tax years 2003 through 2008, inclusive.

The

court consolidated these cases for trial, brief and opinion on
February 6, 2014.

The primary issue in the notices is

respondent's disallowance of a non-cash charitable deduction in
the amount of $5,670,340.

There are other issues raised in the

notices issued to petitioners which are addressed in the
Questions Presented below.

After taking into account the
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parties' settlement on various issues and respondent's
concessions, the only non-penalty issue is petitioners'
entitlement to the non-cash charitable contribution.

In

amendments to the answers, respondent asserted that the 40%
gross valuation misstatement penalty is applicable to
petitioners.

On October 5, 2016, this Court issued an order

granting petitioners' oral motion to shift the burden of proof
to respondent.

Respondent requests that the Court reconsider

that order because respondent was not provided an opportunity to

fully present a response to petitioners' oral motion.
The parties tried this case before the Honorable Mark V.
Holmes in Birmingham, Alabama, from October 3, 2016, to

October 5, 2016, inclusive.

The evidence consists of a written

stipulation of facts with exhibits and oral testimony and
exhibits introduced at trial.
the trial transcript as "Tr.
of fact as "Stip. par.

Respondent will refer to pages in
;" paragraphs in the stipulation

;" and exhibits as "Ex.

-J."

The briefing schedule was set for respondent's seriatim
opening brief due January 19, 2017, petitioners' seriatim
answering brief due February 27, 2017 and respondent's seriatim

reply brief due April 13, 2017.
necessary.

A Rule 155 computation will be
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QUESTIONS PRESENTED
CONSERVATION EASEMENT ISSUES COMMON TO ALL PETITIONERS:

1.

Whether

petitioners

are

entitled

through non-cash charitable contribution,
Liability Company

of $5,395,000.00

(LLC),

to

a

claimed

flow-

made by their Limited

Burning Bush Farms,

LLC,

in the amount

for the donation of a conservation easement of

232.96 acres located in Calhoun County, Alabama to the Chattowah
Open Land Trust in 2003.
2.

Whether

petitioners

through non-cash
Farms,

LLC,

in

are

charitable
the

amount

entitled

contribution,
of

to

a

made

$275,340.00

claimed

flow-

by Burning Bush

for

the

donation

of

timber located on 208 acres of land owned by Burning Bush Farms,
LLC,

in 2003.

3.

Whether the claimed conservation easement was a qualified

conservation

contribution,

such

that

it

was

exclusively

for

conservation purposes, protected in perpetuity.
4.
gross

Whether petitioners are
valuation misstatement

liable

for the

penalty for

the

I.R.C.

§

6662(h)

deduction

related

to the contribution of the conservation easement.
5.

Whether petitioners are

accuracy
claimed

related

penalty

contribution

of

for
the

claimed contribution of timber.

liable
the

for the

deduction

conservation

I.R.C.

§

related

easement

6662(a)
to

the

and

the
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ADDITIONAL ISSUES FOR VARIOUS PETITIONERS:

1. Kevin A. Sells,

Docket No. 6267-12:

a. Whether petitioner Sells can establish he is entitled
to other expenses on his Schedule C in the amount of $70,247 for

2004.

(On August 22, 2016, this Court granted respondent's

motion for partial summary judgment on the issue listed above.)
b. Whether petitioner Sells can establish he is entitled
to the health coverage tax credit in the amount of $5,452 for

2004.

(On August 22, 2016, this Court granted respondent's

motion for partial summary judgment on the issue listed above.)
2. Lori Brown-James, Docket No. 6801-12:
a. Whether petitioner Brown-James failed to report
interest income in the amount of $1,286 in tax year 2006.

(Respondent concedes this adjustment.)
3. Freddy H. & Penny J. Welch,

Docket No. 6837-12:

a. Whether petitioners Freddy & Penny Welch failed to
report interest income in the amount of $32,509, in tax year

2006.

(Petitioners conceded this adjustment in the stipulation

of settled issues filed on December 18, 2014.)
4. Stephen & Lucile Whatley, Docket No. 6838-12:
a. Whether petitioners Stephen & Lucile Whatley are
entitled to flow-through losses from Sheepdog Farm LLC in the
amounts of $87,415, $75,893, $102,252, $88,570 and $146,946 for

Docket No. 6267-12 et al.
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tax years 2004, 2005, 2006, 2007 and 2008, respectively.

(This

issue will be addressed in a separately filed brief.)
b. Whether petitioners Stephen & Lucile Whatley failed to

report interest income of $7,437 for tax year 2005.

(Respondent

conceded this adjustment in a stipulation of settled issues
filed on October 21, 2014.)
5. Steven & Janine Moses, Docket No. 19246-12:
a. Whether petitioners Steven & Janine Moses failed to
report IRA distributions of $911 in tax year 2004.

(Respondent

concedes this adjustment.)
b. Whether petitioners Steven & Janine Moses failed to
report ordinary dividends of $58 and $244, in tax years 2004 and

2005, respectively.

(Respondent concedes this adjustment.)

c. Whether petitioners Steven & Janine Moses failed to

report qualified dividends of $59 in tax year 2005.

(Respondent

concedes this adjustment.)
d. Whether petitioners Steven & Janine Moses failed to

report interest income of $4 and $8 in tax years 2004 and 2005,

respectively.

(Respondent concedes this adjustment.)

6. John & Tammy Davis, Docket No. 13553-13:
Whether petitioners John and Tammy Davis are entitled to a
Net Operating Loss

(NOL) of $3,282,715 carryforward in tax year

Docket No. 6267-12 et al.
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2007, or should it be limited to $3,092,194.

adjus tment. )

(Computational

Docket No. 6267-12 et al.
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RESPONDENT ' S NARRATIVE OF FACT

Calhoun County, Alabama
The subject property is located near the City of Anniston
which is in Calhoun County, Alabama.¹

Calhoun County, Alabama,

is situated along Interstate 20 in the foothills of the
Appalachian Mountains near Alabama's eastern boundary with
Georgia.2

The county has common amenities such as hospitals,

public transportation, schools and utilities.3

The population of

the county reflects a general population decline from the 1990

census

(116,034) to the 2000 census

(112,249).4

The population

estimate for 2003 was 112,705 which reflected minimal population

growth from 2000 to 2003.5

Also, the 2000 census reflects that

Calhoun County lagged behind the state overall in terms of
median household income and per capita income.6
Ninety percent of the houses had values less than $150,000
during 2000.7

Calhoun County was previously home to Fort

McClellan but the closing of the fort in 1999 resulted in a

1
2
3
4
5
6

Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.

136-R,
136-R,
136-R,
136-R,
125-P,
136-R,
136-R,

at
at
at
at
at
at
at

38.
31.
31-32, 35.
31.
8.
31.
31-32.
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reduction of military personnel living in the county.8

In 2002,

the Washington Post newspaper reported the presence of PCBs
(polychlorinated biphenyals) in Anniston, Alabama.9

During a "60

Minutes" broadcast on August 31, 2003, an investigative
journalist reported that Anniston was among the most toxic
cities in the country and over 20,000 residents of Anniston
filed suit or received settlements as a result of the
contamination.1°

In fact, the Chocolocco Creek Watershed

Alliance was formed to restore the Chocolocco Creek watershed
that was severely polluted by Monsanto.11

During 2003, there was

also widespread publicity of the Anniston Army Depot disposing
of chemical weapons in Anniston.¹²
Although the general economy was good, an excess supply of
houses available in the market on 2003 negatively impacted the
demand for additional housing in Calhoun County.¹³

The nearby

City of Oxford, Alabama, is home to the Cider Ridge Golf Course,
a 6,976-yard, par 72,

18-hole regulation golf course located in

Ex. 136-R, at 32.
Ex. 136-R, at 33-34; Tr. 443, L. 18-24.
Ex. 136-R, at 33-34.
Tr. 153, L. 6-14.
2 Ex. 136-R, at 34; Tr. 444, L. 5-9.
¹³ Ex. 136-R, at 31-32; Ex. 125-P, at 59-62; Tr. 441, L. 4-8; Tr.
443, L. 7-10; Tr. 459, L. 16-18.
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the foothills of the Appalachian Mountains.14

Development of the

Cider Ridge Golf Course began in early 2002 and platted 290
lots.¹³

Cider Ridge only sold 28 lots as of December 29, 2003,

which indicates an average adsorption rate of 1.17 lots sold per
month.16

As of December 29, 2003, it would have taken over 18

years for Cider Ridge, a high-end subdivision based on lot
prices and amenities, to sell out its existing lots.¹7

The

excess inventory is evidenced by the fact that unsold lots in
Cider Ridge still existed thirteen years later at the time of
trial in 2016.¹ª

Also, Cider Ridge's inability to sell lots and

the expensive costs of developing a mountainous property
resulted in Cider Ridge filing Chapter 11 bankruptcy on May 19,

2005.¹9
In addition to Cider Ridge, the Lazy Brooke subdivision
consisted of 94 platted lots in the City of Oxford.2°

Development of Lazy Brooke began in late 2000.2¹

As of

December 29, 2003, Lazy Brooke only sold 51 of its originally

¹4 Ex. 136-R, at 39.
¹³ Ex. 125-P, at 61; Tr. 457, L. 19-22.
16 Ex.

¹7
¹ª
¹9
2°

125-P,

at 61; Tr.

459,

L.

1-9.

Ex. 125-P, at 61; Tr. 458, L. 6-15; Tr. 480, L. 1-9.
Tr. 459, L. 22-23.
Stip. par. 192; Ex. 121-R.
Ex. 125-P, at 59.

21 Ex.

125-P,

at 59.
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Based on its average monthly absorption rate

of 1.31 lots sold per month, Lazy Brooke would take an
additional two and a half years to sell out its remaining lots

as of December 29, 2003.23
The Edgefield Farms subdivision began in mid-2002 and
consisted of 112 platted lots in the City of Anniston.24

As of

December 29, 2003, Edgefield Farms had only sold 16 of its
originally platted 112 lots.25

Based on its average monthly

absorption rate of 0.94 lots sold per month, Edgefield Farms
would take an additional eight and a half years to sell out its
remaining lots as of December 29, 2003.26
Excess inventory of lots also existed in the Laurel Ridge
and Meadow Lakes subdivisions as of December 29, 2003.27
History of the Subject Property

On November 10,

1999, petitioners Steven and Janine Moses

purchased a 398 acre parcel of land located in Calhoun County,
Alabama for about $2,400,000.2°

Steven and Janine Moses took out

22 Ex. 125-P, at 59.
23 Ex. 125-P, at 59.
24 Ex.
25 Ex.
26 Ex.

125-P,
125-P,
125-P,

at 60.
at 60.
at 60.

27 Ex. 125-P, at 58, 62; Tr. 459, L. 16-18.
28 Stip. par. 108; Tr. 147, L. 1-16.
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a mortgage on the parcel of land to finance the purchase.25

That

parcel of land consisted of approximately 161 acres of flatland
and 234 acres of mountainous land.3°
During early 2001, Steven and Janine Moses attempted to put

the entire parcel up for auction.31
sell at auction.32

However, the parcel did not

On August 31, 2001, after the auction ended

with no bids, the Calhoun County Economic Development Council
negotiated a purchase of the 161 acres of the northern portion
of the parcel that consisted of flatland for $1,372,750.33

The

flatland portion of the property was the better portion of the
property in terms of development compared to the southern

mountainous portion of the property.34

Steven and Janine Moses

retained the remaining 232.96 acres of mountainous land.3°

No

buyer (e.g., developer or otherwise) expressed an interest in
purchasing the mountainous land.36
The Burning Bush Property
On August 8, 2002, Burning Bush Farm, LLC

(Burning Bush)

filed a Certificate of Formation with the Alabama Secretary of

25
3°
31
32
33
34
35
36

Tr. 155, L. 18-21; Tr. 156, L. 13-14.
Tr. 155, L. 1-4.
Tr. 154, L. 22-23.
Ex. 125-P, at 48.
Ex. 125-P, at 48; Tr. 155, L. 1-7.
Tr. 768, L. 14-16; Tr. 783, L. 3-9.
Tr. 155, L. 3-4.
Entire record.
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Between 2002 and 2007, Burning Bush was a partnership

and Kevin Sells, Charlie Williams,

Steven Moses, Freddy Welch,

Jay Pumroy, John Davis, Lori Brown-James and Stephen Whatley.3°
Each owned a 12.5% membership interest in Burning Bush.39
On August 8, 2002, petitioners Steven and Janine Moses sold
the subject property to Burning Bush for $1,400,000.4°

According

to the Warranty Deed dated August 6, 2002, the Burning Bush
property consisted of 232.96 acres of land located in Calhoun
County, Alabama on December 29, 2003.4¹

At the time Burning Bush

granted the easement, two mortgages encumbered the Burning Bush
property:

one with SouthTrust Bank and one with Steven Moses

and Janine Moses.42

On December 29, 2003, Burning Bush granted a

deed of easement over its property in favor of The Chattowah
Open Land Trust,

Inc.

(a § 501(c)(3) entity).43

On its Form 1065

for taxable year 2003, Burning Bush claimed a non-cash
charitable contribution for the donation of the conservation
easement in the amount of $5,395,000.44

37 Stip.
38 Stip.
39 Stip.
4° Stip.
4¹ Stip.
24; Ex.
42 Stip.
43 Stip.
44 Stip.

par.
par.
par.
par.
par.
61-J;
par.
par.
par.

97.
98.
98.
107; Tr. 156,
107, Ex. 52-J;
Ex. 62-J.
109, 110; Ex.
111; Ex. 55-J;
99 and 125.

Burning Bush also

L. 18-21.
Ex. 136-R, at 25-26; Tr. 777, L. 17136-R, at 27; Tr. 157, L. 4-7.
Ex. 136-R, at 28.
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claimed a non-cash charitable contribution in the amount of
$275,340.00 for the alleged donation of timber located on 208
acres of land owned by Burning Bush Farms, LLC, in 2003.4°

Each

partner reported their respective share of the deduction from
Burning Bush on their income tax returns.46
The Burning Bush property (subject property) is located
within the boundary and along the northern edge of the Talladega
National Forest.4

The subject property is an irregular-shaped

parcel of predominantly wooded land in Calhoun County.48

The

subject property contains several branches of the Dry Creek
tributary and rises to two peaks.49

The subject property

consists of ranges from 650 feet above sea level along the creek

to 1,060 feet above sea level at the two peaks of the property.5°
The majority of the subject property has slopes that exceed 20%
in grade with several areas exceeding 50% in grade.5¹

The

subject property can best be described as unimproved wooded
mountainous land with steep slopes in certain areas.52

45 Ex. 49-J, at Bates Number 001494.
45 Stip. par. 98, 126.
47 Ex. 136-R, at 38.

48 Ex. 136-R, at 40.
49 Ex. 136-R, at 41.

5° Ex. 136-R, at 41; Tr. 606, L. 2-5.
SI Ex. 135-R, at 4 and Exhibit 5
52 Ex. 136-R, at 41, 47.

(Slope Map).

Over 85%
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of the soil on the subject property is stony rough land, slate.53
The stony rough land, slate makes potential residential
development more expensive.54

There is road access at one point

on the western portion of the property to CC Road."
The Burning Bush property is also located in a flood plain
that covers a portion of the northwest property acreage.se

There

was telephone and electric service access as of December 29,
2003.57

Public water did not extend to the subject property and

would have to be extended to the subject property to make it
habitable.5°

Septic systems could be installed subject to county

subdivision regulations."

The subject property was not zoned

but remained subject to county subdivision regulations.6°
The Burning Bush property was not part of the City of

Oxford as of December 29, 2003.61

There were no plans in effect

to annex the Burning Bush property into the City of Oxford as of

December 29, 2003, or any time thereafter.62

53 Ex. 136-R, at 43; Ex. 135-R, at 5 and Exhibit 7 (Soils Map);
Tr. 606, L. 18-22; Tr. 607, L. 1-6.
54 Ex. 136-R, at 44, Tr. 607, L . 4-6; Ex. 135-R, at 4-5.
Ex. 136-R, at 42.
56 Ex. 136-R, at 42.
Ex. 136-R, at 43.
58 Ex. 136-R, at 43.
Ex. 136-R, at 43.
6° Ex. 136-R, at 47; Ex. 135-R, at 5.
el Ex.

136-R,

at 40.

62 Entire record.
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Subordination Agreements
On or about August 6, 2002, the Burning Bush partners
executed a promissory note in favor of SouthTrust Bank in the

amount of $1,130,806.84 in connection with the purchase of the
subject property.63

The SouthTrust Bank mortgage and promissory

note make no reference to a subordination agreement.64

The

SouthTrust Bank mortgage encumbered the subject property at the
time the deed of easement was granted.6°

SouthTrust Bank

retained a right to foreclose on the subject property if Burning
Bush defaulted on the terms of the promissory note.66
On or about August 6, 2002, the Burning Bush partners
executed a second mortgage in favor of Steven and Janine Moses

in the amount of $219,016.64 in connection with the purchase of
the subject property.67

The Moses second mortgage makes no

reference to a subordination agreement.68

The Moses second

mortgage encumbered the subject property at the time the deed of
easement was granted.69

Steven and Janine Moses retained a right

to foreclose on the subject property if Burning Bush defaulted

63
64
65
66
67

Stip. par. 172;
Stip. par. 109;
Stip. par. 109;
Ex. 53-J, at 4.
Stip. par. 110;

68

Ex.

Ex. 105-R.
Ex. 53-J; Stip. par. 172; Ex. 105-R.
Ex. 53-J.
Ex. 54-J.

54-J.

69 Stip. par. 110; Ex. 54-J.
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on the terms of the promissory note.7°
On December 8, 2005, Burning Bush refinanced the mortgages
with Cheaha Bank and the prior mortgagees executed releases.7¹

The deed of conservation easement references the SouthTrust
Bank and Moses mortgages.72

However, the deed of conservation

easement makes no reference to any subordination agreements.73

On May 23, 2007, the Internal Revenue Service mailed petitioner
Steven Moses

(Tax Matters Partner for Burning Bush) a letter

notifying Mr. Moses that Burning Bush's partnership tax return
for 2003 was under examination.74
On January 14, 2008, Burning Bush recorded subordination
agreements for the SouthTrust Bank and Moses mortgages.
Paragraph 8 of both subordination agreements expressly state
that,

"This agreement shall be recorded immediately after the

Easement."76

Both subordination agreements indicate the

agreement is "Effective the 29th day of November, 2003," instead

of an execution date of the agreement.

Ex. 54-J.

Stip. pars. 113-117.
2 Stip. par. 111; Ex. 55-J, at Deed 3042 Page 484.
Ex. 55-J.
Ex. 170; Ex.

103-R.

Ex. 61-J,

62-J.

Ex.
Ex.

62-J.
62-J.

61-J,
61-J,
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Indeed, the deed of easement states:
Grantee, by its execution hereof, accepts the foregoing
grant of the Conservation Easement, and the recordation of
this Deed shall constitute a "recordation of the
acceptance" by Grantee within the meaning of Code of
Alabama § 35-18-2(b).
Upon the recordation hereof, Grantee
shall be entitled to enforce the Conservation Easement
pursuant to Code of Alabama § 35-18-3.78
Two of Burning Bush's partners, Pumroy and Brown-James,
were real estate attorneys familiar with recording documents.79
None of the witnesses who testified at trial could recall when
the subordination agreements were executed.8°

Katherine Eddins,

who was Executive Director of the land trust that received the
easement, could not recall seeing the final executed
subordination agreements.8¹

The subordination agreements were

not executed prior to the granting of the conservation easement
on the subject property on December 29, 2003.82
Work Performed by Mike Rogers
Respondent retained Mike Rogers, MAI, SRA, AI-GRS, to
prepare a valuation of the conservation easement at issue.83

Mr.

Rogers is experienced and holds all necessary professional and
educational credentials that support an accurate valuation of

Ex. 55-J, at Deed 3042 Page 484.
Tr. 169, L. 3-7; Tr. 372, L. 22-24; Tr. 373, L. 2-4, 16-20.
Tr. 173, L. 16-20; Tr. 175, L. 12-14; Tr. 332, L. 23-25.
Tr. 329, L. 5-7; Tr. 332, L. 3-10; Tr. 332, L. 23-25.
2 Entire record.
3 Ex. 136-R; Tr. 690, L. 2-11.
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the conservation easement at issue.84

Mr. Rogers is licensed to

appraise real estate in Alabama and has been appraising real
estate in Alabama for over 10 years.85

Mr. Rogers valued the

Burning Bush property as of the date the easement was granted

over the property:

December 29, 2003.86

Mr. Rogers correctly

recognized that the subject property consisted of 232.96 acres.
Mr. Rogers valued the property before the easement was granted
and then determined the diminution in value after the easement
was granted.88
Based on his analysis, the Burning Bush property had a
value before placement of the easement in the amount of
$1,280,000 and a value after placement of the easement in the

amount of $350,000.88
easement is $930,000.8°

Therefore, the value of the conservation
To reach his conclusion of value, Mr.

Rogers employed both a Sales Comparison approach and an income
based approach to determine the fair market value of the

84 Ex. 136-R, at 15-19; Tr. 679, L. 4-23; Tr. 680, L. 7-42; Tr.
681, L. 1-23; Tr. 682, L. 10-12.
85 Ex. 136-R, at 15; Tr.682, L. 19-24; Tr. 682, L. 25; Tr. 683,
L. 1-16.
86

Ex.

87 Ex.
88 Ex.

136-R.

136-R, at 2, 8,
136-R, at 20.

88 Ex. 136-R, at 5.
8° Ex.

136-R,

at 5.

26; Ex. 52-J.
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conservation easement.9¹
Mr. Rogers personally inspected the subject property,
researched the local real estate market and gathered relevant
information to determine the correct fair market value of the
conservation easement.92
properties

Mr. Rogers looked for other similar

(including topography) to the subject property in his

sales comparison analysis.93

The tax assessor reported a value

of the subject property in 2003 in the amount of $231,310 and a
current use assessed value of $103,219.94
Mr. Rogers worked with Mark Llewellyn, Sr., P.E.
(Professional Engineer), to evaluate the development potential
of the subject property.

After performing that research, Mr.

Rogers determined that the highest and best use of the subject
property on the valuation date was for future single family
residential development.96

Due to the large quantity of

inventory (e.g. lots and houses) still on the market,
specifically lots in nearby Cider Ridge, a superior residential
subdivision with hundreds of unsold lots as of the valuation
date, and the costs associated with developing the subject

9¹
92
93
94

Ex.
Ex.
Tr.
Ex.
Ex.
Ex.

136-R, at 56.
136-R, at 29; Tr. 687, L. 17-25; Tr. 688, L. 1.
693, L. 12-20.
136-R, at 30.
136-R, at 47.
136-R, at 47.
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property, the immediate development of the subject property did
not make economic sense."
Building a residential subdivision on the subject property
was physically possible and legally permissible, but not
economically feasible.°°

The costs involved based on the

topography of the subject property and the market demand for
further residential houses did not make the immediate
development of a residential subdivision a financially viable
venture at the valuation date."

Therefore, the highest and best

use of the subject property as of the valuation date was interim
recreation and silviculture use and speculation on future
residential development.¹°°
Before Value: Comparable Land Sales
Mr. Rogers researched the subject property's neighborhood
and located four comparable land sales for the "before" value
circumstance.¹°¹

The comparable land sales had the same highest

and best use as the subject property.1°2
Land Sale 1,

located in Calhoun County, was wooded mountain

acreage similar in topography, shape, zoning, utilities, size

Ex.
Ex.
Ex.
Ex.
¹°¹ Ex.

136-R,
136-R,
136-R,
136-R,
136-R,
¹°2 Ex. 136-R.

at
at
at
at
at

47.
54-55.
54-55.
54-54.
57-73.
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and road access as the subject property.1°3

However, Land Sale 1

had inferior natural amenities to the subject property.¹°4

Sale 1 sold on November 2003 for $1,453 per acre.¹°³

Land

Because

Land Sale 1 is inferior to the subject property, the subject

property would command a price per acre in excess of $1,453
($4,359 as adjusted).¹°6
Land Sale 2,

located in Calhoun County, was gently rolling

pasture acreage with similar utilities and zoning to the subject
property.¹°7
and size

Land Sale 2 had superior road access, topography

(i.e.,

smaller than the subject property) to the

subject property.¹°°

Land Sale 2 was inferior with respect to

timber contribution and natural amenities to the subject
property.¹°°
acre.11°

Land Sale 2 sold on November 2003 for $6,820 per

Because Land Sale 2 is superior to the subject

property, the subject property would command a price per acre
less than $6,820.¹¹¹
Land Sale 3,

located in Calhoun County, is the subject

¹°³ Ex. 136-R, at 57-59, 70-73.

¹°4 Ex. 136-R, at 57-59, 70-73.
¹°³ Ex. 136-R, at 57-59, 70-73.
¹°6 Ex. 136-R, at 57-59, 70-73.

¹°7
¹°°
¹°°
¹¹°
¹¹¹

Ex.
Ex.
Ex.
Ex.
Ex.

136-R,
136-R,
136-R,
136-R,
136-R,

at
at
at
at
at

60-62,
60-62,
60-62,
60.
60-62,

70-73.
70-73.
70-73.
70-73.

Docket No. 6267-12 et al.
property.¹¹²

- 22 -

Steven Moses and Janine Moses sold the subject

property to Burning Bush on August 6, 2002, for $6,310 per
acre.¹¹³

Given the relationship between the parties in this

case, the sale to Burning Bush may not have been an arm's length
transaction.¹¹4

The sale indicates a potential range of values

for the subject property as of December 29, 2003, because only
16 months lapsed from the purchase of the subject property to
the granting of the conservation easement over the property.115
The 96% loan to value financing of the purchase of the property
is favorable financing that indicates the value of the subject
property, as of December 29, 2003, is lower than the $6,310
purchase price because the average buyer would not be able to
obtain 96% loan to value financing.¹¹6
Land Sale 4, located in Calhoun County, was wooded gently
rolling acreage with similar zoning, utilities and shape as the
subject property.¹¹7

Land Sale 4 had superior road access,

timber contribution, topography, and size in comparison to the
subject property.¹¹²

¹¹²
¹¹³
ll4
¹¹³
¹¹6
¹¹7
¹¹ª

Ex.
Ex.
Ex.
Ex.
Ex.
Ex.
Ex.

136-R,
136-R,
136-R,
136-R,
136-R,
136-R,
136-R,

at
at
at
at
at
at
at

Land Sale 4 had inferior natural

63-65,
63-65,
64.
63-65,
63-65,
66-68,
66-68,

70-73.
70-73.

70-73.
70-73.
70-73.
70-73.
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Land Sale 4 sold on September 2001 for $2,174 an

When adjusted, Land Sale 4's price per acre is

$7,174.121

Because Land Sale 4 is superior to the subject

property, the subject property would command a sales price per
acre of less than $7,174.122
After selecting comparable land sales similar to the
subject property, Mr. Rogers made adjustments to the price per
acre for the various comparables to take into account variations
in size, topography, location, etc.¹²³

The adjusted land sale

prices resulted in three comparable land sales being superior to
the subject property and one land sale being inferior to the
subject property.¹²4

This analysis indicates that the price per

acre of the subject property before granting the easement had to
be in excess of inferior Land Sale 1

($4,359/acre adjusted) but

less than superior Land Sales 2, 3 and 4
lowest superior land sale).¹²³

($6,319/acre being the

Mr. Rogers selected a price per

acre within the range of the inferior land sale and the superior
land sale to arrive at a price per acre in the before

¹¹9 Ex. 136-R, at 66-68, 70-73
¹²° Ex. 136-R, at 66.
121

Ex.

136-R,

at

73.

¹²² Ex. 136-R, at 66-68, 70-73.
¹²³ Ex. 136-R, 70-73.
124

Ex.

136-R,

at

73.

¹²³ Ex. 136-R, at 73.
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($1,280,000 in total).¹²6

Subdivision Analysis

Mr. Rogers also performed a Subdivision Analysis.¹²7 Mr.
Rogers and Mr. Llewellyn, Sr., prepared a proposed subdivision
plan for the subject property.¹²²

Mark Llewellyn, Sr.,

is a

Professional Engineer licensed in the State of Alabama.129

He

possesses the necessary education and experience to determine
the development potential of a parcel of land and the associated
costs of development.¹³°

The subdivision plan takes into

consideration the topography, county subdivision regulations and
other physical features of the subject property.¹³¹
Mr. Rogers and Mr. Llewellyn, Sr., prepared a land
development plan with the goal of maximizing the landowner's
profit from developing the property.¹³²

The conceptual plan

encompassed 166 residential lots of varying sizes, with open
spaces reserved for a clubhouse and parks.133

The hypothetical

subdivision would be sold in three phases in order to minimize
expensive outlays as long as possible and to maximize sales

126 Ex. 136-R, at 73.
127 Ex. 136-R, at 74.

¹²ª
¹²9
¹³°
¹³¹
¹³²
¹³³

Tr.
Tr.
Ex.
Tr.
Ex.
Ex.

609, L. 4-6.
590, L. 18-25.
135-R; Tr. 590, L. 18-25; Tr. 591, L. 1-23
609, L. 8-14.
136-R, at 48-49.
136-R, at 48-50.

