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UNITED STATES TAX COURT
)
)
)
)
)

KUMAR RAJAGOPALAN &
SUSAMMA KUMAR, ET AL.,

Petitioners,

)
)

V.

Docket Nos. 21394-11
21575-11

)

)

COMMISSIONER OF INTERNAL REVENUE,

Filed Electronically

)
)

Respondent.

ANSWERING BRIEF FOR RESPONDENT

PRELIMINARY STATEMENT

This case involves the determination of proposed

deficiencies set forth in respondent's Notice of Deficiency to
petitioners for tax year 2006.

In the notice, respondent

disallowed $4,879,000 reported by petitioners as charitable
contribution deductions in 2006.

Respondent also asserted that

the 20% accuracy-related penalty is applicable.

In an amendment

to answer, respondent asserted that the 40% gross valuation
misstatement penalty is applicable.
This case was tried before the Honorable Mark V. Holmes in
Birmingham, Alabama, on June 9, 2015.

The evidence consists of

a written stipulation of facts with exhibits and oral testimony

Docket No. 21394-11 et al.

- 2 -

and exhibits introduced at trial.

Respondent will refer to

pages in the trial transcript as "Tr.
stipulation of fact as "Stip. ¶

;" paragraphs in the

;" and exhibits as "

-J."

Respondent will refer to Respondent's Request for Findings of
Fact in his answering brief as "RRF0F

." Respondent will refer

to Petitioners' Request for Findings of Fact as "PRF0F

pages in petitioners' opening brief as "POB

."

;" and

Docket No. 21394-11 et al.
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QUESTIONS PRESENTED

Kumar Rajagopalan & Susamma Kumar, Docket No. 21394-11
1.
to

Whether petitioners can establish that they are entitled

Schedule A

Individual

itemized deductions

Income

Tax

Return

claimed on

for

2006

their

in

the

Forms

1040

amount

of

$191, 521. 00.
2.
claimed

Whether petitioners can establish their entitlement to a
flow-through non-cash

charitable

their Limited Liability Company,

contribution,

SS Mountain,

LLC,

made

by

in the amount

of $4,879,000.00

for the donation of a conservation easement on

89.378 acres

120.275 total

of

acres

located in Haywood County,

North Carolina to the North American Land Trust in 2006.
a.

Whether petitioners can establish that the

easement is a "qualified real property interest" of the type
described in I.R. C. § 170 (h) (2) (C) .
b.

Whether petitioners can establish the value of

the easement in the amount of $4,879,000.00.
3.

tax

in

Whether

the

petitioners

amount

of

for

are

liable

$8,271.00

for

for

alternative

2006.

minimum

(Computational

adjustment.)

4. Whether petitioners are liable

for the

I.R.C.

§ 6662(a)

accuracy related penalty in the amount of $13,183.00 for 2006.

Docket No. 21394-11 et al.
5.
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Whether petitioners are

liable

for the

I.R.C.

§

6662(h)

gross valuation misstatement penalty in the amount of $26,366.00

for 2006.
Warren C. Sapp & Jamiko Sapp, Docket No. 21394-11
1.
to

Whether petitioners can establish that they are entitled

Schedule A

Individual

itemized deductions

Income

Tax

Return

claimed on

for

2006

their

in

Forms

the

1040

amount

of

$2,116,376.00.
2.

Whether petitioners can establish their entitlement to a

claimed

flow-through non-cash

charitable

their Limited Liability Company,

of $4,879,000.00

contribution,

SS Mountain,

LLC,

made

by

in the amount

for the donation of a conservation easement on

89.378 acres of 120.275

total acres

located in Haywood County,

North Carolina to the North American Land Trust in 2006.
a.
easement

is

Whether
a

petitioners

"qualified

real

can

property

establish
interest"

that

the

the

type

of

described in I.R. C. § 170 (h) (2) (C) .
b.

Whether

petitioners

can

establish

the

value

I.R.C.

§

of

the easement in the amount of $4,879,000.00.
3.

Whether

petitioners

are

liable

for

the

6662

accuracy related penalty in the amount of $142,167.20 for 2006.

Docket No. 21394-11 et al.
4.
gross
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Whether petitioners are
valuation

misstatement

$284,334.40 for 2006.

liable

for the

penalty

in

I.R.C.
the

§

6662(h)

amount

of

Docket No. 21394-11 et al.
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RESPONDENT'S REQUEST FOR FINDINGS OF FACT

Jurisdiction
Respondent believes petitioners' proposed findings of fact
numbered 1 and then 6 through 13,

inclusive, accurately

represent the jurisdictional matters at issue in this case.
Scope of Issues for Trial
1.

The Notice issued to the Sapps asserts the following

deficiencies and penalties with respect to the taxable year
ended December 31, 2006:
YEAR

2006
(Stip. 17)
2.

ASSERTED DEFICIENCY

$710,836.00

ASSERTED PENALTY

$142,167.20

The Notice issued to the Kumars asserts the following

deficiencies and penalties with respect to the taxable year end

December 31, 2006:
YEAR

2006
(Stip. 18)
3.

ASSERTED DEFICIENCY

$65,915.00

ASSERTED PENALTY

$13,183.00

In amendment to answer filed on June 5, 2015,

respondent asserts the application of the 40% gross valuation
misstatement penalty for 2006 against both the Sapps and the
Kumars.

(Court Docket)

Docket No. 21394-11 et al.
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Acquisition of the Subject Property
4.

The subject property consists of approximately 120.275

total acres and is located in Haywood County, North Carolina.

(Stip. 20)
5.

The subject property consists of seven parcels

acquired between August 2004 and July 2005 for a total price of

$2,953,000.
6.

(Stip. 38)

The price paid by the purchasers of the seven parcels

was not the fair market value of the parcels acquired.

(Ex. 24-

R, at 27, Tr. 236, L. 5-9)
7.

Similar parcels were selling for nearly one-third of

the price paid by the purchasers of the subject parcels.

(Tr.

235, L. 10-3, Ex. 24-R, at 23)
8.

The smallest of the subject parcels was approximately

10.03 acres and the largest of the subject parcels was
approximately 47.383 acres.

9.

(Stip. 44)

Neither petitioners' expert nor respondent's expert

relied upon the acquisition price of the parcels for the subject
property in their valuation analysis.
10.

(Ex. 24-R, Ex. 25-P)

As a general rule, smaller parcels tend to sell for a

higher price per acre than larger parcels.

(Tr.

126, L. 5)

Docket No. 21394-11 et al.
11.
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The assessed property tax value of the subject

property in Haywood County was $1,349,650 in 2006.

(Ex. 24-R,

at 18, Tr. 234, L. 14-6, Ex. 25-P, at 43)
12.
value.
13.

Haywood County valued the property at fair market
(Ex. 24-R, at 18, Tr. 234, L. 14-6, Ex. 25-P, at 43)
Petitioners did not offer appraisals for the purchase

of any of the seven parcels into the record.
14.

(Entire record.)

Petitioners did not call any of the appraisers who

performed any of the appraisals for the seven parcels to testify
regarding the value of the subject parcels.
15.

(Entire record.)

Petitioners did not call anyone from any of the

lenders who gave loans to assist in the purchase of any of the
subject parcels.
16.

(Entire record.)

Petitioners did not call any of the purchasers of any

of the seven parcels to testify to the amounts they paid and the
motivations for purchasing the subject parcels.

(Entire

record.)
17.

Petitioners did not call any of the sellers of any of

the seven parcels to testify to the amounts they requested and
the motivations for selling the subject parcels.
record.)

(Entire

Docket No. 21394-11 et al.
18.

2000s.
19.
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Bank lending standards were lax during the early

(Tr. 236, L. 5-9)
The contributions of the seven parcels to SS Mountain

LLC were not arm's length transactions.
20.

(Ex. 25-P, at 12-3)

The subject property was not subject to any zoning

restrictions but a developer must obtain permission from the
Planning Board of Haywood County or the Haywood County Planning
Department before development of the property.

(Ex. 24-R, at

16)

Haywood County Real Estate Market
21.

Haywood County is located in the western portion of

North Carolina and is in the Blue Ridge Mountains.

(Ex. 24-R,

at 9, Ex. 25-P, at 23)
22.

Haywood County is primarily a rural county.

(Ex. 25-

P, at 23-4)
23.

Haywood County encompasses approximately 554 miles and

includes scenic views.
24.

(Ex. 24-R, at 9)

Haywood County experienced population growth from 2000

to 2006 but that growth lagged behind the overall population
growth in the State of North Carolina.

(Ex. 24-R, at 9)

Docket No. 21394-11 et al.
25.
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In 2005, the per capita income in Haywood County was

approximately $20,000 and the median household income was

$35,000, both being below the state averages.
26.

(Ex. 25-P, at 25)

Haywood County experienced an increase in demand for

housing from 2000 to 2006 but that demand for housing lagged
behind the overall demand for housing in the State of North
Carolina.
27.

(Ex. 24-R, at 10)
A large supply of vacation homes existed during 2006

in Haywood County.
28.

(Tr.

120, L. 13-7, 22, Ex. 25-P, at 25)

An individual looking to purchase a house in Haywood

County would have housing options besides the property owned by
SS Mountain LLC during 2006.
29.

121, L. 2-3)

The median price per household in Haywood County was

$100,000 during 2006.
30.

(Tr.

(Tr. 121, L. 9-12)

The median income per resident in Haywood County is

lower compared to the overall median income per resident for

State of North Carolina.
31.

(Tr. 121, L. 4-8)

The majority of Haywood County's residents are

employed by governmental agencies.
32.

(Ex. 24-R, at 10)

Market conditions in Haywood County were rapidly

changing during 2006.

(Ex. 24-R, at 27)

Docket No. 21394-11 et al.
33.
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On or about September 12, 2006, an entity called DC

Wrightway Investments LLC contracted to purchase a lot from SS
Mountain LLC.

34.

(Ex. 38-P)

DC Wrightway Investments LLC never purchased the lot

from SS Mountain LLC.
35.

(Tr. 73, L. 8-10, Ex. 25-P, at 13)

On or about September 13, 2006, an individual named

Don Danielson contracted to purchase a lot from SS Mountain LLC.
(Ex. 36-P)

36.

LLC.

Don Danielson never purchased the lot from SS Mountain

(Tr. 69, L. 19-21, Ex. 25-P, at 13)
37.

On or about August 12, 2006, an individual named Kumar

Rajagopalan contracted to purchase a lot from SS Mountain LLC.
(Ex. 34-P)

38.

The closing on Kumar Rajagopalan's lot was to occur on

or before January 30, 2007.
39.

Kumar Rajagopalan never purchased the lot from SS

Mountain LLC.
40.

(Ex. 34-P)

(Tr. 69, L. 19-21, Ex. 25-P, at 13)

On or about September 16, 2006, an individual named

Kennard Campbell contracted to purchase a lot from SS Mountain
LLC.

(Ex. 35-P)

41.

The closing on Kennard Campbell's lot was to take

place on or before January 31, 2007.

(Ex. 35-P)

Docket No. 21394-11 et al.
42.

Kennard Campbell never purchased the lot from SS

Mountain LLC.
43.
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(Tr.

69, L. 19-21, Ex. 25-P, at 13)

The transactions with DC Wrightway Investments, LLC,

Don Danielson, Kumar Rajagopalan and Kennard Campbell did not
close because the real estate market collapsed in Haywood County
after they entered into their contracts to purchase lots from SS
Mountain LLC.
44.

(Tr. 39, L. 18-19)

SS Mountain LLC refunded Kennard Campbell's earnest

money deposit on the lot contact.
45.

(Tr. 44, L. 4-5)

SS Mountain LLC refunded Kennard Campbell's earnest

money deposit on the lot contract because the real estate market
collapsed.
46.

(Tr. 44, L. 7-10)
Kennard Campbell did not purchase the lot from SS

Mountain LLC because he could not afford to take the financial
loss on the lot purchase.
47.

(Tr. 44, L. 7-10)

The real estate market in Haywood County, North

Carolina, collapsed on or before November 28, 2006.

(Tr. 44, L.

7-10, Tr. 39, L. 18-9)
48.

The value of the real property owned by SS Mountain

LLC declined in value as a result of the real estate collapse.
(Tr. 44, L. 7-10, Tr. 39, L. 18-9, Ex. 24-R)

Docket No. 21394-11 et al.
49.
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Petitioners did not call a representative from DC

Wrightway Investments, LLC, to testify about their purchase and
later withdrawal from the agreement to purchase a lot from SS
Mountain LLC.
50.

(Entire record.)

Petitioners did not call Don Danielson, Kumar

Rajagopalan or Kennard Campbell to testify about their purchases
and later withdrawals from the agreements to purchase lots from
SS Mountain LLC.
51.

(Entire record.)

Warren Sapp purchased his lot in the SS Mountain LLC

subdivision on September 21, 2007.
52.

(Ex. 22-J)

Mr. Sapp's purchase of the lot occurred after the

conservation easement was placed on the subject property.
(Stip.

28,

53.

Ex.

8-J)

Mr. Sapp purchased his lot after the unencumbered

portions of SS Mountain LLC experienced an increase in price as
a result of the additional privacy and open space provided by

the easement.
54.

(Ex. 24-R, at 38, Ex. 25-P, at 92)

The Haywood County Property Tax Notices for lots 1

through 11 are for 2008, which is more than two years after the
deed of easement was placed on the subject property.
57)

(Stip. 46-

Docket No. 21394-11 et al.
55.
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The Haywood County Property Tax Notices for lots 1

through 11 do not allocate value of the underlying land from the
value of the residence on the land.

(Stip. 46-57)

Contribution of the Conservation Easement
56.

After acquiring the seven parcels, SS Mountain LLC

owned approximately 120.275 acres of land in Haywood County,
North Carolina.
57.

(Ex. 24-R, at 6, Ex. 25-P, at 12)

On November 28, 2006, SS Mountain LLC, contributed a

conservation easement over 89.378 acres

(conservation area) of

the 120.275 acre plot in Haywood County to the North American
Land Trust by deed.
58.

(Stip. 28)

The North American Land Trust

contributions at issue.
59.

(NALT) accepted the

(Stip. 32)

SS Mountain LLC claimed a non-cash charitable

contribution in the amount of $4,879,000 in 2006 related to the

conservation easement.
60.

(Stip. 6, Ex. 5-J)

The deed of easement generally restricted residential

and commercial development of the conservation areas.
28,

Ex.

61.

(Stip.

8-J)

The deed of easement permits SS Mountain LLC to

construct two ponds, to build wildlife observation and hunting
stands, to build a picnic shelter, to construct trails or paths,

Docket No. 21394-11 et al.
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to install utilities, to build roads, to hunt wildlife, and to
maintain roads and trails over the conservation area.
28,

Ex.

62.

(Stip.

8-J)

The deed of easement permits SS Mountain LLC to

maintain and repair an existing house on the conservation area,
and,

if necessary, to replace the house with a residence of as

much as 20% larger than the existing house.
63.

(Stip. 28, Ex. 8-J)

The deed of easement also permitted SS Mountain LLC

and the holder of the easement to amend or modify certain
restrictions contained within the deed of easement as stated in
section 6.7 of the deed of easement.

(Stip. 28, Ex. 8-J)

Valuation of the Conservation Easement on Tax Return
64.

Petitioners did not call David Roberts or Pattie

Tennille to testify with regard to their appraisal of the
conservation easement at issue.

(Entire record.)

Valuation by Richard Marchitelli, MAI, CRE, FRICS
Richard Marchitelli's Qualifications
65.

Richard Marchitelli prepared an expert report on

behalf of respondent.
66.

(Ex. 24-R)

Mr. Marchitelli's assistant Corey Savik provided some

administrative assistance in the preparation of the report.
(Ex. 24-R, at 43)
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Mr. Marchitelli is the managing director of Cushman &

Wakefield.
68.

(Tr. 163,

14-6)

Mr. Marchitelli's office is based out of North

Carolina.
69.

- 16 -

(Ex. 24-R, at 123)
Mr. Marchitelli holds an MAI designation which

requires thousands of hours of experience, rigorous training and
a comprehensive exam.
70.

Mr. Marchitelli also holds a CRE

Estate) and a FRICS

designation.
71.

(Ex. 24-R, at 123)
(Counselors of Real

(Royal Institution of Chartered Surveyors)

(Tr. 165, L. 6-9, Ex. 24-R, at 123)

Mr. Marchitelli taught a course on the Uniform

Standards of Professional Appraisal Practice

(USPAP)

for nearly

20 years and he is an assistant adjunct professor of real estate
in the Masters of Science Program at New York University.

(Tr.

164, L. 17-9, Tr. 164, L. 19-22)
72.

Mr. Marchitelli is involved with the Appraisal

Institute by chairing some committees and serving on other

committees.
73.

(Tr. 165, L. 24-5, Tr. 166, L. 3-8)

Mr. Marchitelli was editor in chief of the Appraisal

Journal for five years and he is also the reviewer of the 9th
through 13th edition of The Appraisal of Real Estate treatise.
(Tr. 166, L. 8-12, Ex. 24-R, at 124)
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Mr. Marchitelli has published or presented over 40

topics in various aspects of the valuation of real estate.

(Ex.

24-R, at 125-9)
75.

Mr. Marchitelli has valued hundreds of properties

throughout his career and is a licensed real estate appraiser in

North Carolina.
76.

(Tr. 167, L. 15-21, Ex. 24-R, at 125)

Mr. Marchitelli is a North Carolina Certified General

Appraiser with experience valuing conservation easements.
24-R, at 2, Tr.
77.

171, L. 4-6)

Mr. Marchitelli has been valuing real estate located

in North Carolina since 2003.
78.

(Ex.

(Ex. 24-R, at 123)

Mr. Marchitelli was very familiar with the area and

real estate market near the subject property.

(Tr. 235, L. 10-

1)

Richard Marchitelli's Methodology - Before Value
79.

Mr. Marchitelli employed the sales comparison approach

to value the subject property before and after the easement was
granted.
80.

(Ex. 24-R, at 21)
The sales comparison approach is the preferred

approach to valuing vacant land.
14-7)

(Tr.

174, L. 2-4, Tr. 201, L.
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The sales comparison approach consists of analyzing

the subject property in relation to similar, recently sold

properties.
82.

(Ex. 24-R, at 21, Ex. 25-P, at 63)

The sales comparison approach is very meaningful if

the subject property and the comparables have few dissimilar
features and the sales occur with a recent timeframe.
L.

(Tr. 125,

6-8)

83.

Mr. Marchitelli did not employ the income approach to

value the subject property because it involved too many
assumptions.
84.

(Tr. 201, L. 18-9)

For instance, the income approach involves assumptions

related to average lot price, absorption rate

(rate at which

individuals purchase lots), development costs, construction
period, sales and marketing expenses, overhead and management,
developer profit, annual discount rate, excavation costs and
engineering costs.
85.

(Ex. 25-P, at 86-8, Ex. 39-P)

An inaccurate or incorrect assumption can have a

significant impact on the appraised value of the land.

(Tr.

201, L. 19-21)
86.

Although the sales comparison approach requires

assumptions, those assumptions are fewer than the income

approach.

(Tr. 201, L. 23-5)
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Mr. Marchitelli determined the highest and best use of

the subject property, as if vacant, was for future residential

subdivision development.
88.

(Ex. 24-R, at 19)

After determining the highest and best use of the

subject property, Mr. Marchitelli determined that the LaQuatra
Bonci Associates land development plan would maximize the
property's before value.
89.

(Ex. 24-R, at 19)

The LaQuatra Bonci Associates land development plan

provides for a residential subdivision with 37 lots covering
85.205 acres of developable land and leaves 35.07 acres of open

space.
90.

(Ex. 24-R,

19-20)

Richard Marchitelli researched the subject property

and comparables before selecting six comparables which would
provide the basis for the sales comparison approach.

(Ex. 24-R,

at 21)
91.

Each comparable was vacant land located in Haywood

County within eight miles of the subject property.

(Ex. 24-R,

at 21-4)
92.

Addendum B to Mr. Marchitelli's report includes aerial

photographs of each comparable, the deed transferring title and
a survey of the comparable property.

(Ex. 24-R, at 53-88)
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Mr. Marchitelli adjusted each comparable to take into

account differences from the subject property related to market
conditions, marketing, location, size,
marketability.

zoning, financing, and

(RK. 24-R, at 21)

Comparable Land Sale 1 - Before Value
94.

Comparable Land Sale 1

(E/S Rush Fork Road)

sold for

$9,561 an acre within two weeks of the date the conservation
easement was placed on the subject property.

(Ex. 24-R, at 21,

55)
95.

Comparable Land Sale 1 was similar in size to the

subject, had similar zoning, had similar utilities, had similar
topography and was not located in a flood zone.

(Ex. 24-R, at

16, 21)
96.

Comparable Land Sale 1 was adjusted by $1,000 an acre

to take into account that the subject property was located
closer to major highway Interstate-40.
97.

(Ex. 24-R, at 22, 24-6)

Comparable Land Sale 1 sold for $9,561 an acre and Mr.

Marchitelli adjusted that price per acre to $10,561 to account
for the subject property's superior location relative to the
comparable.

(Ex. 24-R, at 22, 24-6)

Comparable Land Sale 2 - Before Value
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Comparable Land Sale 2

(Terminus of Hannah Cove Road)

sold for $9,165 an acre about one month before the date the
conservation easement was placed on the subject property.

24-R, at 22,
99.

(Ex.

60)

Comparable Land Sale 2 was similar in size to the

subject, had similar zoning, had similar utilities and was not
located in a flood zone.

(Ex. 24-R, at 16, 22)

100. Comparable Land Sale 2 was adjusted by $1,000 an acre
to take into account that the subject property was located
closer to major highway Interstate-40.

(Ex. 24-R, at 22, 24-6)

101. Comparable Land Sale 2 was adjusted by $1,000 an acre
to take into account that the subject property had superior
topography to comparable land sale 2.

(Ex. 24-R, at 22, 24-6)

102. Comparable Land Sale 2 sold for $9,165 an acre and Mr.
Marchitelli adjusted that price per acre to $11,394 to account
for the subject property's superior location, marketability and
market conditions relative to the comparable.

(Ex. 24-R, at 22,

24-6)
Comparable Land Sale 3 - Before Value
103. Comparable Land Sale 3

(Terminus of Seeley Cove Road)

sold for $8,108 an acre about two months before the date the
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conservation easement was placed on the subject property.
24-R, at 22,

(Ex.

65)

104. Comparable Land Sale 3 was similar in size to the
subject, had similar zoning, had similar utilities and was not
located in a flood zone.

(Ex. 24-R, at 16, 22)

105. Comparable Land Sale 3 was adjusted by $1,750 an acre
to take into account that the subject property was located
closer to major highway Interstate-40.

(Ex. 24-R, at 22, 24-6)

106. Comparable Land Sale 3 was adjusted by $1,000 an acre
to take into account that the subject property had superior
topography to comparable land sale 3.

(Ex. 24-R, at 22, 24-6)

107. Comparable Land Sale 3 sold for $8,108 an acre and Mr.
Marchitelli adjusted that price per acre to $11,264 to account
for the subject property's superior location, marketability and
market conditions relative to the comparable.

(Ex. 24-R, at 22,

24-6)
Comparable Land Sale 4 - Before Value
108. Comparable Land Sale 4
Drive)

(Terminus of Dream Valley

sold for $14,449 an acre about six months before the date

the conservation easement was placed on the subject property.
(Ex. 24-R, at 22,

73)
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109. Comparable Land Sale 4 was similar in size to the
subject, had similar zoning, had similar utilities and was not
located in a flood zone.

(Ex. 24-R, at 16, 22)

110. Comparable Land Sale 4 was adjusted by $500 an acre to
take into account that the subject property was located closer
to major highway Interstate-40.

(Ex. 24-R, at 22, 24-6)

111. Comparable Land Sale 4 was adjusted downward by $1,500
an acre to take into account that the subject property had
inferior topography to comparable land sale 4.

(Ex. 24-R, at

22, 24-6)
112. Comparable Land Sale 4 sold for $14,449 an acre and

Mr. Marchitelli adjusted that price per acre to $15,255 to
account for the subject property's superior location and market
conditions relative to the comparable.

(Ex. 24-R, at 22, 24-6)

Comparable Sale 5 - Before Value
113. Comparable Land Sale 5

(E/S Beaverdam Road)

sold for

$9,206 an acre about one year before the date the conservation
easement was placed on the subject property.

(Ex. 24-R, at 22,

78)

114. Comparable Land Sale 5 was similar in size to the
subject, had similar zoning, had similar utilities and was not
located in a flood zone.

(Ex. 24-R, at 16, 22)
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115. Comparable Land Sale 5 was adjusted by $1,000 an acre
to take into account that the subject property was located
closer to major highway Interstate-40.

(Ex. 24-R, at 22, 24-6)

116. Comparable Land Sale 5 was adjusted to take into
account the changed market conditions during 2005 and 2006.
(Ex.

24-R,

at 25)

117. Comparable Land Sale 5 sold for $9,206 an acre and Mr.
Marchitelli adjusted that price per acre to $12,692 to account
for the subject property's superior location and market
conditions relative to the comparable.

(Ex. 24-R, at 22, 24-6)

Comparable Land Sale 6 - Before Value
118. Comparable Land Sale 6

(Paso Divino Lane)

sold for

$10,762 an acre about sixteen months before the date the
conservation easement was placed on the subject property.
24-R, at 23,

(Ex.

85)

119. Comparable Land Sale 6 was similar in size to the
subject, had similar zoning, had similar utilities and was not

located in a flood zone.

(Ex. 24-R, at 16, 23)

120. Comparable Land Sale 6 was adjusted by $500 an acre to
take into account that the subject property was located closer
to major highway Interstate-40.

(Ex. 24-R, at 22, 24-6)
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121. Comparable Land Sale 6 was adjusted to take into
account the changed market conditions during 2005 and 2006.
(Ex. 24-R, at 25)
122. Comparable Land Sale 6 sold for $10,762 an acre and
Mr. Marchitelli adjusted that price per acre to $15,490 to
account for the subject property's superior location,
marketability and market conditions relative to the comparable.
(Ex. 24-R, at 23, 24-6)

Reconciliation of the Before Values
123. After adjusting the six comparables located in Haywood
County, the lowest adjusted price per acre was $10,561 and the

greatest price per acre was $15,490.

(Ex. 24-R, at 25)

124. Mr. Marchitelli determined that a price per acre at

the upper end of the range of $10,561 to $15,490 was appropriate
for the subject property.

(Ex. 24-R, at 27)

125. Mr. Marchitelli valued the 85.205 developable acres
taking into account that the non-developed acres would provide

open space which would accrue to the benefit of the developable
acres.

(Ex. 24-R, at 21)

126. Mr. Marchitelli applied his price per acre of $15,000
to the 85.205 developable acres to obtain a before value of the
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subject property in the amount of $1,278,075
rounded).

($1,280,000

(Ex. 24-R, at 5, 27)

127. Mr. Marchitelli could have applied his price per acre
to the entire 120.275 acre parcel but that would have resulted
in the same overall valuation, just a lower price per acre.
(Tr. 231,

L.

1-25)

Richard Marchitelli's Methodology - After Value
128. Mr. Marchitelli selected six comparables for the
valuation of the subject property after the granting of the
conservation easement.

(Ex. 24-R, at 37-8)

129. With the easement in place, the subject property lost
the development potential of 25 lots

(37 lots before the

easement less 12 lots after the easement).

(Ex. 24-R, at 34)

130. The additional open space created as a result of the
easement benefits the unencumbered 30.897 acres with development
potential.

(Ex. 24-R, at 34,

39)

131. The remaining lot prices will be enhanced as a result
of the additional appeal and privacy afforded by the open space.
(Ex. 24-R, at 34,

39)

132. After determining the highest and best use of the
subject property, Mr. Marchitelli determined that the LaQuatra
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Bonci Associates land development plan would maximize the
property's after value.

(Ex. 24-R, at 35-6)

133. The LaQuatra Bonci Associates land development plan
provides for a residential subdivision with 12 lots covering
30.897 acres of developable land.

(Ex. 24-R,

35-6)

134. Mr. Marchitelli increased the adjustment for
marketability for all six comparables in the range of $3,000 to
$4,000 an acre in the after value analysis.

(Ex. 24-R, at 38-9)

Reconciliation of the After Values
135. After adjusting the six comparables located in Haywood
County, the lowest adjusted price per acre was $13,561 and the

greatest price per acre was $18,490.

(Ex. 24-R, at 38)

136. Mr. Marchitelli determined that a price per acre at

the upper end of the range of $13,561 to $18,490 was appropriate
for the subject property.

(Ex. 24-R, at 27)

137. Mr. Marchitelli valued the 30.897 developable acres
taking into account that the non-developed acres would provide

open space which would accrue to the benefit of the developable
acres.

(Ex. 24-R, at 38-9)

138. Mr. Marchitelli applied his price per acre of $18,000
to the 30.897 developable acres to obtain an after value of the
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subject property in the amount of $556,146

($560,000 rounded).

(Ex. 24-R, at 5, 39)
139. Mr. Marchitelli could have applied his price per acre
in the after situation to the entire 120.275 acre parcel, but
that would have resulted in the same overall valuation, just a

lower price per acre.

(Tr. 231, L. 1-25)

140. The value of the conservation easement on November 28,
2006, was $720,000
value).

($1,280,000 before value less $560,000 after

(Ex. 24-R, at 40)

Petitioner's Expert Report
141. George Galphin, Jr., MAI, prepared an expert report

for petitioners.

(Ex. 25-P)

142. Mr. Galphin obtained his North Carolina Certified
General Real Estate Appraiser license on March 19, 2015.

(Ex.

25-P, at 152, Tr. 120, L. 1-3)
143. Mr. Galphin had only been licensed to appraise real
estate in North Carolina for two weeks before he submitted his

expert report to petitioners'
25-P, at 2,

counsel.

(Tr. 120, L. 4-8, Ex.

152)

144. Mr. Galphin's office is located in Cumming, Georgia.
(Ex. 25-P,

at 1)
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145. Mr. Galphin did not have all of the relevant
information to prepare his expert report.

(POB, at 79)

146. Mr. Galphin prepared his expert report on an expedited
basis.

(POB, at 79)

147. Mr. Galphin used the Income Approach and the Sales
Comparison Approach to value the conservation easement.

(Ex.

25-P, at 63)
148. Mr. Galphin did not know the size of Haywood County.

(Tr. 122, L. 9-10)
149. Mr. Galphin did not know how many residential
subdivisions within Haywood County had lots or homes available
during 2006.

(Tr.

122, L. 14)

Mr. Galphin's Sales Comparison Approach - Before Value
150. Mr. Galphin only selected one sale from Haywood County
out of his four comparables.

(Ex. 25-P, at 65, Tr.

126, L. 17)

151. Mr. Galphin's other three comparable sales are located
in Macon County, Henderson County and Rutherford County.

(Ex.

25-P, at 65)
152. Mr. Galphin's report does not contain any biographical
and statistical information on Macon County, Henderson County
and Rutherford County.

(Ex. 25-P)
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153. Mr. Galphin did not make any quantitative adjustments
to any of his comparables for size, market conditions, location,

shape, topography, utilities or zoning.

(RK. 25-P, at 65-6)

154. The Iron Duff Road comparable from Haywood County had

the lowest purchase price per acre.

(Ex. 25-P, at 65)

155. The Iron Duff Road comparable was located about 2
miles from the subject property.

(Ex. 25-P, at 64, Tr.

127, L.

17)

156. All four comparables selected by Mr. Galphin were
smaller in size than the subject property.

(Ex. 25-P, at 65)

157. Comparables 3 and 4 were less than one-half the size

of the subject property.

(Ex. 25-P, at 65)

Comparable Land Sale 1 - Before Value
158. Comparable Land Sale 1

(Brushy Face Road in Macon

County) sold more than two years prior to the date the easement
was placed on the subject property.

(Ex. 25-P, at 66)

159. Comparable Land Sale 1 had a tennis court.

(Ex. 25-P,

at 66)
160. Comparable Land Sale 1 was in a superior location

compared to the subject property.

(Ex. 25-P, at 66)
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161. Mr. Galphin did not confirm any details of the
purchase and sale of Comparable Land Sale 1 with the buyer or

seller of the property.

(Ex. 25-P, at 68, Entire Record)

162. Comparable Land Sale 1 was already zoned as R1 Residential for residential development.

(Ex. 25-P, at 68)

163. Comparable Land Sale 1 is superior to the subject
property because of its superior location, size, shape, and

zoning.

(Ex. 25-P, at 66,

68)

Comparable Land Sale 2 - Before Value
164. Comparable Land Sale 2 was in a superior location for
residential development.

(Ex. 25-P, at 67)

165. Comparable Land Sale 2 had superior topography
compared to the subject property.

(Ex. 25-P, at 67)

166. Comparable Land Sale 2 had superior utilities because
it had public water and there is no public water in
unincorporated Haywood County.

(Ex. 25-P, at 69, Ex. 24-R, at

16)
167. Mr. Galphin did not confirm any details of the
purchase and sale of Comparable Land Sale 2 with the buyer or

seller of the property.

(Ex. 25-P, at 69, Entire Record)

168. Comparable Land Sale 2 was already zoned as R2 Residential for residential development.

(Ex. 25-P, at 69)
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169. Comparable Land Sale 2 is superior to the subject

property because of its superior location, size, topography,
utilities and zoning.

(Ex. 25-P, at 66-7,

69)

Comparable Land Sale 3 - Before Value
170. Comparable Land Sale 3 was in a superior location for

residential development.

(Ex. 25-P, at 67)

171. Comparable Land Sale 3 had superior utilities because
it had public water and there is no public water in
unincorporated Haywood County.

(Ex. 25-P, at 67,

69, Ex. 24-R,

at 16)
172. Mr. Galphin did not confirm any details of the
purchase and sale of Comparable Land Sale 3 with the buyer or
seller of the property.

(Ex. 25-P, at 70, Entire Record)

173. Comparable Land Sale 3 was already zoned as
Residential for residential development.

(Ex. 25-P, at 70)

174. Comparable Land Sale 3 is superior to the subject

property because of its superior location, size, utilities and
zoning.

(Ex. 25-P, at 67, 70)

Comparable Sale 4 - Before Value
175. Comparable Sale 4 sold more than three years before
the granting of the deed of easement.

(Ex. 25-P, at 67)
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176. Comparable Sale 4 is less than one-third the size of
the subject property.

(Ex. 25-P, at 67)

177. Comparable Land Sale 4 was in a superior location for
residential development.

(Ex. 25-P, at 67)

178. Mr. Galphin did not confirm any details of the
purchase and sale of Comparable Land Sale 4 with the buyer or
seller of the property.

(Ex. 25-P, at 71, Entire Record)

179. Comparable Land Sale 4 is superior to the subject

property because of its superior location and size.
at 67,

(Ex. 25-P,

71)

Reconciliation of Sales Comparison Before Values
180. Mr. Galphin selected a range of values from $26,000 an
acre to $32,000 an acre based on Comparable Land Sales 2, 3 and
4.

(Ex. 25-P, at 67)
181. Mr. Galphin excluded Comparable Land Sale 1, the only

comparable located in Haywood County and the comparable with the

lower price per acre.

(RK. 25-P, at 67)

182. Mr. Galphin found that Comparable Land Sale 2
indicated a value near $32,000 an acre and that Comparable Land
Sale 3 indicated a value near $26,000 an acre.
67)

(Ex. 25-P, at
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183. Mr. Galphin selected a before value per acre of
$32,000 and applied that to the entire subject property to
arrive at a before value based on the sales comparison approach

of $3,850,000

(rounded).

(Ex. 25-P, at 67)

184. Mr. Galphin applied the $32,000 value per acre to

portions of the subject property that could be developed and to
portions set aside for open space.
L.

(Ex. 25-P, at 67, Tr. 128,

7-9)

185.

If Mr. Galphin had applied the price per acre from

Comparable Land Sale 1 to the entire parcel, Mr. Galphin would

have arrived at a before value of $2,858,576
rounded).

($2,850,000

(Ex. 25-P, at 67)

Mr. Galphin's Income Approach - Before Value
186. Mr. Galphin did not speak with LaQuatra Bonci
Associates about the cost of their land development plan.

(Tr.

122, L. 17-23)
187. Mr. Galphin did not speak with any of the
environmentalists who drafted the baseline reports to ensure Mr.
Galphin's cost projections for the land development plan would

be accurate.

(Tr. 122, L. 24-5, Tr. 123, L. 1-4)
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188. Mr. Galphin did not consult with a soil engineer or
request a soil report to determine the subsurface conditions of

the subject property.

(Tr. 123, L. 10)

189. Significant subsurface rock would have increased the
costs to develop the subject property.

(Tr. 123, L. 14)

190. The Project Cost Analysis budgeted rock excavation

costs in the amount of $120,000 to develop 12 lots.

(Ex. 39-P)

191. Mr. Galphin assigned lot values in his income approach
based on whether the lot had average views, good views or very

good views.

(Ex. 25-P, Tr. 124, L. 1)

192. The determination of the quality of a property's view
is subjective.

(Tr. 124, L. 18)

193. Mr. Galphin's report does not contain any photographs
of what he considered an average view, a good view or a very

good view.

(Tr. 124, L. 1-14)

194. Mr. Galphin stated that including pictures of some lot
views would be overwhelming.

(Tr.

151, L. 9)

195. The ability to use the income approach depends on how
much information the appraiser has on the subject property.

(Tr. 125, L. 12-17)
196. A lack of development information makes it hard to
rely on the income approach.

(Tr.

125, L. 13-17)
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197. Mr. Galphin concluded that the highest and best use of
the subject property before granting the easement was
residential development consistent with the La Quatra Bonci
Associates land development plan.

(Ex. 25-P,

62,

86)

198. Mr. Galphin had never seen the Project Cost Analysis.
(Tr.

137,

199.

L. 2, Ex. 39-P)

The Project Cost Analysis provided actual cost

estimates of developing 12 lots on the subject property.
137,

(Tr.

L. 2, Ex. 39-P)

200. The Project Cost Analysis projected total costs to
develop 12 lots in the amount of $2,273,652, excluding
marketing, management, taxes, and developer profit.

(Ex. 39-P)

201. Mr. Galphin estimated development costs for 37 lots to

be $1,425,600, excluding developer profit.

(Ex. 25-P, at 86)

202. Total costs to develop 37 lots could be as great as
$7,010,427 based on the Project Cost Analysis (($2,273,652/12) =

$189,471 per lot times 37 lots).

(Ex. 39-P)

203. Mr. Galphin did not consult with an engineer to

determine the costs to develop the subject property.
L.

6)

(Tr. 137,
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204. Mr. Galphin did not have a developer visit the subject
property to give him a cost estimate of the costs to develop the

subject property.

(Tr. 137, L. 10)

205. None of the individuals Mr. Galphin spoke with on the
development costs of the subject property actually visited the

subject property.

(Tr. 139, L. 16)

206. Mr. Galphin did not rely on development costs in North

Carolina to develop the subject property.

(Tr. 136, L. 15,

19-

20, Tr. 138, L. 21-2)
207. Mr. Galphin did not speak to an accountant to obtain a
cost estimate on the overhead and management costs to develop

the property.

(Tr. 139, L. 7)

208. Mr. Galphin based his absorption rate only on
communities with sales activity.

(Tr.

129, L. 7-16, Tr.

130, L.

1-3)
209. Mr. Galphin did not consider communities without sales
activity during the relevant period.
130,

L.

(Tr.

129, L. 7-16, Tr.

1-3, Ex. 25-P)

210. Mr. Galphin based his absorption rate by focusing only

on communities with sales activity instead of the entire real
estate market in Haywood County.

(Entire record, Ex. 25-P)
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211. Lot sales can slow down when the best lots sell out.
(Tr.

134,

L.

2-9)

212. Mr. Galphin determined an average lot price for the
subject property in the amount of $229,730 per lot in the before
situation.

(Ex. 25-P, at 86)

213. Mr. Galphin determined a monthly absorption rate of

1.75 lots per month for the subject property.

(Ex. 25-P, at 86)

214. Mr. Galphin's monthly absorption rate does not take
into account a slow-down in lot sales at any time during the
absorption period.

(Ex. 25-P, at 86)

215. Mr. Galphin determined a developer profit at 12% which
was at the lower end of his range of 10% to 20%.

(Ex. 25-P, at

87)

216. Mr. Galphin had not visited any of his comparable
subdivisions during 2006.

(Tr.

136, L. 3)

217. Comparable subdivision 1

(Smoky Mountain Sanctuary)

was superior to the subject property because it had a tennis
court pavilion, a chapel, underground utilities and most of the
lots had very good long-range views.
at 75,

(Tr.

130, L. 16, Ex. 25-P,

78)

218. The average lot price for comparable subdivision 1 was

$227,176 per lot.

(Ex. 25-P, at 78, Tr. 131, L. 1)
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219. The average monthly absorption period for comparable
subdivision 1 was 0.34 lots per month.
220. Comparable subdivision 2

(]Lx. 25-P, at 78)

(Sanctuary Cove) was platted

for the same number of lots as the LaQuatra Bonci Associates
land development plan reflected for the subject property.

(Ex.

25-P, at 80)
221. Comparable subdivision 2 only sold 5 lots from
January 13, 2005, to August 2, 2006, which is an average monthly
absorption rate of 0.26 lots per month.

(]LK. 25-P, at 80)

222. Comparable subdivision 2 did not have any planned
amenities besides streets and underground utilities.
at 75,

(]LK. 25-P,

80)

223. The average lot price for comparable subdivision 2 was

$208,100 per lot.

(Ex. 25-P, at 80)

224. Mr. Galphin did not actually go into comparable
subdivision 3

(Highland Forest).

(Tr. 133, L. 20)

225. Mr. Galphin relied upon old marketing materials and a
broker whose name Mr. Galphin could not recall to research
comparable subdivision 3.

(Tr.

133, L. 23-5, Tr.

134, L. 1-5,

11)
226. The marketing materials relied upon by Mr. Galphin are

not in his expert report.

(Tr. 134, L. 8, Ex. 25-P)
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227. Comparable subdivision 3 had amenities which included
a 12,000 square foot clubhouse with an indoor pool and fitness
center, underground utilities, a great deal of open space with
hiking trails and mountain summit.

(Ex. 25-P, at 75, Tr.

134, L.

23)

228. Comparable subdivision 3 was superior to the subject
property and had an average lot price of $254,500.

(Ex. 25-P,

at 75)
229. Comparable subdivision 4

(Winfield Estates) has

similar amenities to the planned amenities for the subject
property.

(Ex. 25-P, at 76)

230. Mr. Galphin determined the comparable subdivision 4
was very similar to the subject property.

(Ex. 25-P, at 76)

231. The average lot price for comparable subdivision 4 was

$210,667 per lot.

(Ex. 25-P, at 83)

232. Comparable subdivision 5

(Avalon) has similar

amenities to the planned amenities for the subject property.

(Ex. 25-P, at 76,

84)

233. Mr. Galphin determined the comparable subdivision 5
was very similar to the subject property.

(Ex. 25-P, at 76,

84)

234. The average lot price for comparable subdivision 5 was

$210,000 per lot.

(Ex. 25-P, at 84)
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235. Mr. Galphin used the La Quatra Bonci Associates plan
to determine his price and measurement costs per linear foot.
(Tr.

137,

L.

15-7,

Tr.

138,

L.

3)

236. Mr. Galphin did not have a cost estimate for rock

excavation.

(Tr. 140, L. 13)

237. Mr. Galphin did not have a cost estimate for a pond on

the property.

(Tr. 141, L. 4-8)

238. Mr. Galphin report noted a pond would be one of the

amenities on the subject property.

(Ex. 25-P, at 86)

239. Mr. Gaphin's report indicates the subject property was
projected to be an upscale community.

(Ex. 25-P, at 86, Tr.

141, L. 14)
240. Mr. Galphin did not incorporate any costs associated
with constructing a tennis court, a chapel, a clubhouse, a
fitness center or hiking trails.

(Ex. 25-P, at 86-7, Tr.

141,

L. 15-25)
241. Mr. Gaphin determined lots from comparable

subdivisions with amenities to be superior to the subject
property.

(Tr.

142, L. 24-5)

242. Mr. Galphin indicated that the tennis court from
comparable subdivision 1 was not used that much even though he
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never went inside the gated community and relied upon old
marketing materials.

(Tr.

132, L. 12-6, Tr.

143, L. 7)

243. Mr. Galphin could not quantify the costs to add
amenities such as a tennis court, a club house, a chapel or
hiking trails.

(Tr.

143, L. 23)

244. Mr. Galphin was unable to break apart or differentiate
costs for surveying, site and landscape improvements or erosion
and drainage controls.

(Ex. 25-P, at 86-7, Tr.

140, L. 14-25,

Tr. 141, L. 1-3)
245. Based on Mr. Galpin's income approach, he determined
the fair market value of the subject property was $4,250,000
(rounded) before granting the easement.

(Ex. 25-P, at 89)

Mr. Galphin's Sales Comparison Approach - After Value
246. Mr. Galphin valued the unencumbered portion of the
subject property separately from the encumbered portion of the

subject property.

(Ex. 25-P, at 92,

95)

247. The unencumbered portion of the subject property is
valued at $30,000 an acre for an after value of $925,000
(rounded).

(Ex. 25-P, at 93)

248. Mr. Galphin assumes the price per acre decreases from
the before value even though the remaining acres now have
additional open space.

(Ex. 25-P, at 93)
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249. None of Mr. Galphin's four comparables for encumbered
land sales are located in Haywood County.

(Ex. 25-P, at 95)

250. All four of Mr. Galphin's comparables are more than

twice the size of the subject property.

(Ex. 25-P, a 96)

251. Mr. Galphin makes no adjustments for financing terms,
conditions of sale, market conditions, location, acess/exposure,
size,

shape, topography, and zoning.

(Ex. 25-P, at 96-7)

252. Mr. Galphin's only analysis in his report of the
conservation easement on comparable land sale 1
NC)

is that,

(Jackson Co.,

"The easement restricts development and limits uses

to recreational."

(Ex. 25-P, at 96)

253. Mr. Galphin's only analysis in his report of the
conservation easement on comparable land sale 2
NC)

is that,

(Watauga Co.,

"The conservation easement restricts the 233.739

acres to the construction of only two homes that may not be
visible from Blue Ridge Parkway."

(Ex. 25-P, at 97)

254. Mr. Galphin's only analysis in his report of the
conservation easement on comparable land sale 3
is that,

(Rowan Co., NC)

"The tract is encumbered by a conservation easement on

all but 10 acres, which restricts uses to recreation and limited
agricultural uses with strict limitations on proximity to
creeks, rivers and wetlands."

(Ex. 25-P, at 97)
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255. Mr. Galphin's only analysis in his report of the
conservation easement on comparable land sale 4
is that,

(Surry Co., NC)

"The tract was encumbered by a wilderness conservation

easement in place at the time of sale."

(Ex. 25-P, at 97)

256. Mr. Galphin determined the encumbered portions of the

subject property were worth $270,000
value circumstances.

(rounded) in the after

(Ex. 25-P, at 97)

Mr. Galphin's Income Approach - After Value
257. Mr. Galphin assigned a 5% premium to the retail lot
values.

(Ex. 25-P, at 102)

258. Mr. Galphin offers no objective explanation to justify
his premium rate of 5%.

(Entire record)

259. Mr. Galphin assumes a 20% developer profit to develop
the 12 lots in the after circumstances.

(Ex. 25-P, at 102)

260. Increasing the developer profit in the after
circumstances to 20% from 12% in the before circumstances
results in greater overall costs for a hypothetical subdivision
on the subject property in the after circumstances.

87,

(Ex. 25-P,

102)
261. Mr. Galphin's development cost estimates on a linear

foot for the after value are the same as the before value for
the hypothetical subdivision.

(Ex. 25-P, at 102)
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262. In Mr. Galphin's development costs, he references two
ponds being constructed instead of one pond being constructed in

the before value.

(Ex. 25-P, at 86,

102)

263. Mr. Galphin was unable to determine how much a pond
cost because he did not have a cost estimate.

(Tr.

146, L. 23-

4)

264. In Mr. Galphin's development costs, he references two
gated entrances being constructed in the before value
circumstances instead of one gated entrance being constructed in
the after value.

(Ex. 25-P, at 86,

102, Tr.

147, L. 4-6)

265. Mr. Galphin's development costs were not adjusted for
the reduction of one gated entrance in his after value.

147, L. 7-12, Ex. 25-P, at 86,

(Tr.

102)

266. Mr. Galphin uses the same $220 per linear foot of
development costs in the before and after value circumstances
but also agreed that costs in the after value should be
virtually double the development costs in the before value.

(Ex. 25-P, at 86,

102, Tr. 155, L. 9-15)

Application of the Accuracy Related Penalties
267. Petitioners did not call Carol King (a purported
certified public accountant) as a witness to testify regarding
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her preparation of the SS Mountain, LLC 2006 tax return.

(Entire

record)
268. Petitioners did not call a member of the Van Winkle
Law Firm as a witness to testify regarding advice rendered to
petitioners.

(Entire record)

269. Petitioners did not call a member of Tristar as a
witness to testify regarding the preparation or discussion of
the Sapp individual income tax return for tax year 2006.

(Entire

record)
270. The Kumars did not testify.

(Entire record)

271. Mr. Sapp did not read the David Roberts appraisal

report in detail.

(Tr. 108, L. 19-21)

272. Petitioners failed to produce evidence showing they
discussed the David Roberts appraisal with David Roberts or an
individual with expertise in appraising conservation easements.
(Entire record)

273. Petitioners failed to produce evidence showing the
substance of discussions with Carol King, the Van Winkle Law
Firm, or Tristar, other than conclusory statements regarding
reasonableness.

(Entire record, Tr.

89, L. 10-19)

274. Mr. Sapp's review of his 2006 individual tax return
consisted of Tristar telling him the amount of taxes he owed and
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- 47 (Tr. 108, L. 22-25, Tr. 109, L. 1-

13)

275. Mr. Sapp did not look at the details of his individual

tax return for tax year 2006.

(Tr. 109, L. 11-12)
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RESPONDENT'S OBJECTIONS TO PETITIONERS'
PROPOSED FINDINGS OF FACT

Respondent submits that the proposed findings of facts
stated in this answering brief fully and fairly present all
relevant facts in this case and should be adopted by the Court.
Without waiving or abandoning the proposed findings of fact
in this brief, respondent replies to assertions of fact

contained in petitioners'

requests for finding of fact as

follows:

1.

No objection.

2.

through 5.

Respondent has no response as petitioners

do not propose any findings of fact.
6.

Through 9.

No objection.

10.

Objection only to the assertion that the appraisal

attached to tax return reflected the fair market value of the
easement.

11. through 15.

No objection.

16. No objection.
17. No objection.
18. Objects as contrary to the record.
19. No objection.

(Ex. 8-J, p. 22)
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20. Objects as the citation does not support the proposed
finding of fact.

The citation indicates that parties agree

petitioners obtained a "qualified appraisal."

(Stip. 19.b.)

21. Objects to the portion of the proposed finding of facts
which references subsequent paragraphs.

22. No objection.
23. No objection.
24. No objection.
25. Objects as not supported by the citation to the record.
Respondent objected to the leading questions by petitioners'
counsel and the Court sustained that objection.

(Tr.

15)

26. No objection.
27. Objects as misleading.

The citations do not indicate

whether the bank financed 100% of the purchase or whether Mr.

Smoke contributed to the purchase price of the property.
28. No objection.
29. No objection.
30. No objection.
31. Objects as not supported by the citation to the record.

32. Objects as not supported by the citation to the record.
33. No objection.
34. No objection.
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35. No objection.
36. Objects as not supported by the citation to the record.

37. No objection.
38. No objection.
39. Objects as not supported by the citation to the record.
40. Objects as not supported by the citation to the record.

41. No objection.
42. Objects as not supported by the citation to the record.
43. Objects as misleading.

Both experts testified that

smaller tracts of land sell for more per acre than large tracts
of land.

The 10.03 acre tract of land was the smallest of the

parcels acquired in the five land purchases.

The price per acre

of the 10.03 acre tract is not representative of the value of

the entire parcel.
44. No objection.
45. No objection.
46. No objection.
47. Objects as not supported by the citation to the record.
48. No objection.
49. Objects as not supported by the citation to the record.

Respondent proposes the alternative finding of fact:

One of the

land planners was Fred Bonci, the president of LaQuatra Bonci
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Mr. Bonci worked on the development of the Biltmore

Mr. Bonci had experience as a land planner.

50. Objects as not supported by the citation to the record.

Respondent proposes the alternative finding of fact:

The

members also had discussions with an accountant named Carol
King.

51. No objection.
52. Objects as not supported by the citation to the record.
53. Objects as not supported by the citation to the record.
54. Objects as to the truth of the matter asserted because

Exhibit 9-J was never admitted into evidence.
55. Objects as to the truth of the matter asserted because
Exhibit 9-J was never admitted into evidence.
56. Objects as not supported by the citation to the record.

Respondent proposes the alternative finding of fact:

The

LaQuatra Bonci Associates plan indicated the property was
capable of being developed into a 37 lot residential
subdivision.
57. Objects as to the truth of the matter asserted because

Exhibit 9-J was never admitted into evidence.
58. No objection.
59. Objects as not supported by the citation to the record.
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60. Objects as misleading and not supported by the citation
to the record.

61. No objection.
62. Objects as misleading and not supported by the citation
to the record.
63. Objects as misleading and not supported by the citation
to the record.

Also, objects as contrary to the record because

Mr. Sapp's advisors did not recommend the donation of the
easement.

(Tr. 34, L. 20-4, Tr. 35, L. 2-4)

64. No objection as to Mr. Sapp's understanding if not
offered for the truth of the matter asserted.

Also, objects as

not supported by the citation to the record.

65. Objects as not supported by the citation to the record.
66. No objection.
67. No objection.
68. No objection as to Mr. Sapp's understanding if not

offered for the truth of the matter asserted.
69. No objection.
70. Objects as misleading and not supported by the citation

to the record.
71. Objects as contrary to the record.

Mr. Sapp did not

purchase the lot from SS Mountain until September 21, 2007.
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SS Mountain filed its income tax return for

2006 on July 17, 2007

(received by the IRS).

(Ex. 5-J, at 1) As

a result, SS Mountain filed its income tax return with the IRS
claiming a noncash charitable contribution months before Mr.
Sapp purchased a lot from SS Mountain.
72. Objects as misleading and not supported by the citation

to the record.
73. Objects as not supported by the citation to the record.
74. Objects to the lot size as not supported by the

citation to the record.
75. Objects as not supported by the citation to the record.

76. No objection.
77. No objection.
78. Objects as not supported by the citation to the record.

79. No objection.
80. No objection.
81. Objects as not supported by the citation to the record.
82. No objection.
83. No objection.
84. No objection.
85. Objects as not supported by the citation to the record.
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86. No objection as to Mr. Sapp's understanding if not
offered for the truth of the matter asserted.
87. Objects as not supported by the citation to the record.
88. No objection as to Mr. Sapp's understanding if not
offered for the truth of the matter asserted.

89. No objection.
90. Objects as misleading and not supported by the citation
to the record.
91. Objects as misleading and not supported by the citation
to the record.

The witness testified that the bank would retain

its lien on the property if sold for less than the minimum lot

price.

(Tr. 54)

92. Objects as not supported by the citation to the record.
Exhibits 10-J through 20-J refer to tax year 2008.

93. No objection.
94. Objects as not supported by the citation to the record.
The witness testified that he did a fair amount of work in North
Carolina.

(Tr.

116)

95. Objects as not supported by the citation to the record.

96. Objects as not supported by the citation to the record.
97. No objection.
98. No objection.
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99. Objects as not supported by the citation to the record.

100.Objects as not supported by the citation to the record.
101.No objection.
102.Objects as not supported by the citation to the record.
Respondent proposes the alternative finding of fact:

Mr.

Galphin concluded the most reasonable Before Value of the SS
Mountain Property was $32,000 per acre as of the donation date.

103.No objection.
104.No objection.
105.Objects as not supported by the citation to the record
and objects as argumentative.

106.No objection.
107.Objects as not supported by the citation to the record.
108.Objects as not supported by the citation to the record.

109.No objection.
110.Objects as contrary to the record.

(Tr.

133, L. 13-6,

17-22)
111.Objects as not supported by the citation to the record.
Mr. Galphin could not recall which brokers he spoke to.

(Tr.

133, L. 23-4)
112.Objects as not supported by the citation to the record.
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113.Objects as vague and misleading.

Mr. Galphin only

identified a residential community located in Blairsville,
Georgia, as a similar development.

(Tr.

136, L. 17-20)

114.No objection.
115.Objects as not supported by the citation to the record.
116.Objects as not supported by the citation to the record.
Mr. Galphin did not specify whether he was referring to Clayton,
Georgia, and Mr. Galphin did not specify the location of the
Highlands area.

(Tr.

136, L. 19-23)

117.Objects as not supported by the citation to the record.
118.Objects as not supported by the citation to the record.

119. through 124.

No objection.

125. Objects as not supported by the citation to the record
and contrary to the record.

(Tr. 39, L. 18-9)

126.Objects as not supported by the citation to the record.
127. through 137.

No objection.

138.Objects as not supported by the citation to the record.
139.No objection.
140.No objection.
141.No objection.
142.Objects as to characterization of the proposed finding
of fact.

Respondent proposes the alternative finding of fact:
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Respondent's expert was the only person to sign Respondent's
Expert Report and who testified at trial.
143.Objects as not supported by the citation to the record.

144.Objects as not supported by the citation to the record.
145.Objects as to characterization of the proposed finding
of fact.

Respondent proposes the alternative finding of fact:

Respondent's expert valued the Easement using the "Before and
After" methodology set forth in Treas. Reg. § 1.170A-14(h) (3).
146.Objects as misleading.

alternative finding of fact:

Respondent proposes the

Like Petitioners' expert,

Respondent's expert relied upon the Bonci Before-Easement Plan
to determine that 37 lots could be developed on the SS Mountain
Property prior to the Easement.
147.Objects as misleading and not supported by the citation

to the record.
148.No objection.
149.No objection.
150. Objects as misleading and not supported by the

citation to the record.
151.Objects as misleading and not supported by the citation

to the record.
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152.Objects as misleading and not supported by the citation
to the record.
153.Objects as misleading and not supported by the citation

to the record.
154.Objects as misleading.

Respondent proposes the

following alternative finding of fact:

Respondent's Expert did

not investigate other land development plans since he relied
upon the LaQuatra Bonci plan, as did Petitioner's expert,
because it was an excellent plan.
L.

(Tr. 184, L. 18-9, Tr. 185,

1)

155.Objects as not supported by the citation to the record.

156.No objection.
157.No objection.
158.Objects to the characterization of the proposed finding
of fact.
159.Objects as contrary to the record.

(Tr.

160.Objects as contrary to the record.

(Tr. 196, L. 24-25)

161.Objects as misleading.

194, L. 18-22)

(Ex. 24-R, at 21-3)

162.No objection.
163.Objects as misleading and not supported by the citation
to the record.
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164.Objects as misleading and not supported by the citation
to the record.

Respondent proposes the following alternative

finding of fact:

Respondent assigned a value of $15,000 an acre

to the 85.205 developable acres because the remaining open space
accrues to the benefit of the 85.205 developable acres.

(Ex.

24-R, at 39)
165.Objects as contrary to the record.
166.Objects as misleading and incomplete.
167.Objects as misleading and incomplete.

(Tr. 214, L. 12)

168.No objection.
169.The citation in petitioners' requested finding of fact
refers to petitioners' expert testimony and not respondent's
expert testimony.

Respondent proposes the following finding

alternative of fact:

Petitioners' expert made no attempts to

contact LaQuatra Bonci Associates, the firm that created the
Bonci Before-Easement Plan.

(Tr. 122)

170.Objects as misleading and not supported by the citation

to the record.
171. Through 183.

No objection.

184. Objects as misleading and not supported by the

citation to the record.
185.Objects as not supported by the citation to the record.
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186.Objects as misleading and not supported by the citation
to the record.
187.Objects as misleading.
188.Objects as misleading and not supported by the citation
to the record.

189.No objection.
190.Objects as misleading and not supported by the citation

to the record.
191.Objects to the characterization of the adjustment as
"significant."

192.No objection.
193.No objection.
194.Objects as not supported by the citation to the record.
Respondent proposes the following alternative finding of fact:
Respondent's Expert relied solely on his comparable sales
analysis because the comparable sales analysis is the preferred
method of valuing vacant land.

(Tr. 201, L. 12-7)

195.No objection.
196.Objects as not supported by the citation to the record.

Respondent proposes the following alternative finding of fact:
Respondent's Expert determined that 25 lots were lost for
development as a result of the easement.

(Tr. 202, L. 20-2)
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197.No objection.
198.Objects as not supported by the citation to the record.
199.Objects as argumentative.

Respondent proposes the

following alternative finding of fact:

Respondent's expert did

not utilize the income approach because it required too many
assumptions.

(Tr. 201, L. 17-9)

200.No objection.
201.Objects as misleading and not supported by the citation
to the record.

Respondent's expert stated additional reasons

why he did not believe the purchases of the SS Mountain property
were at fair market value.

(Tr. 234-6)

202.Objects as misleading.
203.Objects as contrary to the record.

204.No objection.
205.No objection.
206.Objects as misleading and not supported by the citation

to the record.
207.No objection.
208.No objection.
209.Objects as misleading because petitioner Warren Sapp

filed notice of bankruptcy with this court on April 12, 2012,
and the court stayed proceedings until April 2, 2013.
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210.Objects as inaccurate and irrelevant.

211.No objection.
212.Objects as contrary to the record.

Both experts agreed

that the assemblage of the SS Mountain Property was not an arm's
length transaction.

(Ex. 24-R, at 27, Ex. 25-P, at 12)

213.Objects as not supported by the citation to the record.
214.No objection.
215.No objection.
216.No objection.
217.No objection.
218.Objects as not supported by the citation to the record.
219.Objects as not supported by the citation to the record.
220.Objects as not supported by the citation to the record.
Respondent proposes the following alternative finding of fact:
The parties and their experts agree the before the Easement was
granted, the SS Mountain Property could have been developed into
37 lots.

221.Objects as not supported by the citation to the record.
Respondent proposes the following alternative finding of fact:
The parties and their experts agree that the highest and best
use after granting the easement was to develop 12 residential
lots on the subject property.
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222.Objects as misleading because most of the lot sales did
not close.

(Tr. 43, L. 18)

223.Objects as not supported by the citation to the record.
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ULTIMATE FINDINGS OF FACT

1.

The deed of easement did not protect the subject

property in perpetuity.
2.

If the subject property is protected in perpetuity, it

experienced a decline in value in the amount of $720,000 which
is the allowable conservation easement deduction for SS Mountain
LLC.

3.

Petitioners grossly overvalued the conservation

easement on their tax returns and the I.R.C. § 6662(h) penalty
should apply.
4.

If the I.R.C. § 6662(h) penalty does not apply, the

I.R.C. § 6662(a) penalty should apply because petitioners have
not established a defense to the penalty.
5.

Petitioners bear the burden of proof as to all matters

except the penalties at issue.
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POINTS RELIED UPON

Through a series of non-arms' length transactions, various
parties acquired parcels that eventually made up the 120.275
acres that is the subject property.

The subject property is

located in Haywood County, North Carolina.

Haywood County is

located in the scenic Blue Ridge Mountains and had a large
supply of residential and vacation homes available during 2006.
The general demographics of Haywood County reflect a county that
is growing but generally lags behind the State of North Carolina
in measures such as home price, income and population growth.
At some point after assembling the subject property, the
various parties contributed their parcels to an entity called SS
Mountain, LLC ("SS Mountain").

On November 28, 2006, the

members of SS Mountain decided to place a conservation easement
over about 75% of the subject property.

The remaining 25% of

the subject property would be available for development of
upscale houses in a semi-exclusive gated community.
During late 2006, several out-of-state buyers expressed an
interest in purchasing lots in the SS Mountain community.
However, all of the buyers backed out of their contracts.

One

buyer could not afford to take the loss on the purchase of the
property because the real estate market in Haywood County
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collapsed before he closed on the sale.
deposit was refunded to him.

That buyer's escrow

The collapse of the speculative

real estate market in Haywood County would depress the value of
the lots in SS Mountain before the granting of the easement.
The deed of easement itself permitted the land owner and
the holder of the deed to alleviate some of the restrictions put
into place onto the encumbered portions of the subject property.
The ability of the parties to modify the restrictions on the
property defeats the requirement that the property be protected
in perpetuity.
Petitioners or their agents obtained an appraisal for the
subject property in order to claim a non-cash charitable
contribution on their tax returns for 2006.

David Roberts and

Pattie Tennille prepared that appraisal which claimed the value

of the easement was $4,879,000 on November 28, 2006.
Petitioners never called Mr. Roberts or Ms. Tennille to defend
their appraisal.
Respondent called Richard Marchitelli, MAI, CRE, FRICS, to
provide an accurate value of the conservation easement.

Mr.

Marchitelli was very familiar with the real estate market in
Haywood County and has been appraising real estate in North
Carolina for many years.
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Mr. Marchitelli utilized the sales comparison approach, the
preferred method for valuing vacant real property.

Mr.

Marchitelli selected comparables located within 8 miles of the
subject property with similar size,

zoning, topography and

closeness in time to the grant of the easement. Mr. Marchitelli
made appropriate adjustments to account for any variance between
the subject property and his comparables.

After analyzing the

comparables in the before and after circumstances, Mr.
Marchitelli determined that the easement had a fair market value

of $720,000.
Petitioners retained George Galphin, Jr., MAI, to prepare
an expert report on their behalf.

Mr. Galphin had only been

licensed to appraise real estate in North Carolina for two weeks

before he submitted his expert report to petitioners.

Worse,

Mr. Galphin was rushed in his effort to prepare his report and
did not have the information he needed to prepare an accurate
report.

Nonetheless, Mr. Galphin applied both the sales

comparison approach and the income approach to valuing the
subject property.
Mr. Galphin manipulated his value of the easement through
his selection of comparables to inflate the value of the
conservation easement deduction.

Mr. Galphin selected three of
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his four comparables in the before value circumstances from
outside Haywood County.

Each of the four comparables was

significantly smaller than the subject property.

Smaller

parcels command a higher price per acre than larger parcels.

By

selecting comparables with small acreage located outside Haywood
County, Mr. Galphin inflated the before value of the price per
acre of the subject property.

Mr. Galphin made no adjustments

to take into account the disparity in size, location, zoning,
topography and market conditions for any of his comparables.
Finally, Mr. Galphin completely disregarded the only comparable
(with the lowest price per acre) he found in Haywood County in
his final determination of the before value under the sales
comparison approach.
Mr. Galphin's after value based on the sales comparison
approach fares no better.

Mr. Galphin uses four new comparables

for the encumbered portion of the subject property in the after

value.

None of the four properties are located in Haywood

County and all four properties are multiples in size of the
subject property.

By selecting properties much larger in size

compared to the subject property, the price per acre is lower,
resulting in a lower after value (and greater conservation
easement deduction).
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Finally, Mr. Galphin employed an income approach to
supplement his sales comparison approach. However, Mr. Galphin's
cost estimates for his hypothetical subdivision are not based on
the actual costs from the Project Cost Analysis.

Mr. Galphin

substantially understated the development costs of the subject
property which overstates the value of the conservation easement
deduction.

Mr. Galphin's lot sale prices are subjective and

inconsistent with other nearby subdivision when taking into
account amenities, zoning and views.

The volatility of the

income approach is the reason the sales comparison approach is
the preferred method to value vacant land.
Mr. Galphin's expert report is based on unsupported and
incorrect assumptions.

Mr. Galphin's report should be given

minimal weight due to the objective errors in his income
approach and his failure to identify appropriate comparable
properties to the subject property.

The errors in Mr. Galphin's

report are likely due to his inexperience in the North Carolina
market and his rush to prepare a report without accurate and
complete information.
Given respondent's valuation of the subject property,
petitioners grossly overstated the value of the conservation
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There is no reasonable cause defense to the

I.R.C. § 6662(h) penalty for the year at issue.
Petitioners also have failed to establish reasonable cause
for the I.R.C. § 6662(a) accuracy related penalty.

Petitioners

did not call any of the tax return preparers, land trust
advisors, appraisers or lawyers to testify to any advice

provided to petitioners on the conservation easement deduction.
Petitioners rely on Warren Sapp's self-serving testimony to
establish the defense.
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A. Respondent' s Introduction to Argument
Respondent's answering brief adequately covers the relevant
factual and legal arguments and should be adopted by the Court.
Respondent is not abandoning or conceding any issues.
Respondent addresses the various inaccuracies, mistakes, and
misrepresentations in petitioners' opening brief in the argument
below.

However, it is necessary to address petitioners' brief

overall, before specifically addressing the erroneous portions

thereof.
First, respondent asks that the Court read petitioners'

filings with a skeptical eye.

While petitioners repeatedly cite

the record, they rarely cite it accurately.

A significant

number of these inaccuracies appear accidental, as they do not
meaningfully misstate the record.

For example, on page 37 of

petitioners' opening brief, petitioners state that respondent's
expert made no attempt to contact La Quatra Bonci Associates and

cite to trial transcript page 122.

However, that reference is

to petitioners' expert stating that he made no attempt to
contact La Quatra Bonci Associates.

However, in other instances, petitioners' misstatements of
the record distort its meaning in a material way.

These
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instances will be addressed specifically in respondent's
argument below.

Respondent cautions that the Court should not

rely on the accuracy of statements in petitioners' opening
brief, even where those statements are not obviously false.
Second, a recurring theme in petitioners' opening brief was
petitioners' dislike of respondent's expert Richard Marchitelli.
However, petitioners fail to address the substance of his
analysis.

Respondent asks that the Court apply the legal

standards embodied in section 170(h) to the germane facts, and
avoid legally irrelevant distractions.
Petitioners' argue that the Stipulation of Settled Issues
forecloses respondent's argument that the easement fails the
perpetuity requirement of I.R.C. § 170(h) (1) (A).

The

Stipulation of Settled Issues settled the issue of exclusively

for conservation purposes requirement of I.R.C. § 170(h)(1)(C).
I . R. C. § 170 (h) (1) (C)

does not encompass I . R. C. § 170 (h) (1) (A)

and the two requirements must independently be met for the
donation to qualify as a charitable contribution under I.R.C.

§ 170(h)(1).

See Belk v. Commissioner, 140 T.C. 1,

12

(2013)

supplemented by T.C. Memo. 2013-154, aff'd, 774 F.3d 221
Cir. 2014).

(4th
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Petitioners also focus on the Supplemental Stipulation of
Facts where the parties stipulate to the amount of cash and noncash contributions that flow through to the petitioners.

However, the stipulation does not indicate that petitioners
Kumar or Sapp have established their entitlement to any non-cash
charitable contribution.

The purpose of the stipulation was to

make the ratios clear in the event of a Rule 155 computation.
Petitioners ask this Court to disregard the conclusions of

the experts who testified at trial.

Instead, petitioners'

counsel invite this Court to adopt a valuation put forth by
petitioners' counsel who was not recognized as an expert in the
valuation of real estate by this Court.

Respondent's expert

appropriately valued the subject property and his report should
be adopted by the Court if the Court finds the deed of easement

satisfies the perpetuity requirement.
Finally, petitioners repeatedly reference settlement

discussions between the parties.

Petitioners'

references are

inappropriate pursuant to Federal Rule of Evidence 408 and
petitioners misrepresent the nature and substance of the
discussions.
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B.The Easement Donated by the Petitioners Does Not Protect
the Easement Acres in Perpetuity.
Specifically as it relates to I.R.C. § 170(h)(2) (C), the
owner and holder of the easement reserve the following right:
Amendment or Modification of Conservation Easement. Owner
and Holder recognize that circumstances could arise which
would justify modification of certain of the restrictions
contained in this Conservation Easement.
To this end,
Holder and the legal owner or owners of this Conservation
Area or, if the Conservation Area has been legally
subdivided, the Owner of that portion of the Conservation
Area affected by such amendment at the time of amendment
shall mutually have the right, in their sole discretion, to
agree to amendments to this Conservation Easement which are
not inconsistent with the Conservation Purposes; provided,
however, that Holder shall have no right or power to agree
to any amendments hereto that would result in this
Conservation Easement failing to qualify as a valid
conservation agreement under "State Conservation Easement
Law", as the same may be hereafter amended, or as a
qualified conservation contribution under section 170(h) of
the Internal Revenue Code and applicable regulations.
In order to qualify as a conservation easement
contribution, petitioners must establish that they complied with
I.R.C. § 170(h) (1)

and

(2).

Section 170(h) (1) provides:
(1) In general.--For purposes of subsection (f)(3) (B) (iii),
the term "qualified conservation contribution" means a
contribution-(A) of a qualified real property interest,
(JB) to a qualified organization,
(C) exclusively for conservation purposes.

Section 170(h) (2) provides:
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(2) Qualified real property interest.--For purposes of this
subsection, the term "qualified real property interest" means
any of the following interests in real property:
(A) the entire interest of the donor other than a qualified
mineral interest,
(B) a remainder interest, and
(C) a restriction (granted in perpetuity) on the use which
may be made of the real property.

Belk v. Commissioner, 140 T.C. 1,

10-11

supplemented by T.C. Memo. 2013-154, aff'd,

(2013),
774 F.3d 221

(4th

Cir. 2014), held that a conservation easement is not a
"qualified real property interest" of the type described in
section 170(h) (2) (C)

if the easement agreement permits the

grantor to change what property is subject to the easement.
The amendment clause permits the parties to agree to modify
certain restrictions in the deed of easement.

These

modifications can include removing restrictions on development

or other protections intended to preserve the property in
perpetuity.

The ability of petitioners to modify restrictions could
result in allowing additional development of the subject
property or use of the subject property which would diminish its

conservation value of open space.
Further, petitioners argue that the right to amend the
conservation easement deed allows parties to make changes if the
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conservation purpose is no longer served.

This is incorrect.

Treas. Reg. § 1.170A-14(c)(2) allows for a donee to sell or
exchange a property if an unexpected change in conditions makes
impossible or impracticable the continued use of the property
for conservation purposes.

The donee may sell or exchange and

any proceeds must be used in a manner consistent with the
original donation.

Similarly, Treas. Reg. § 1.170A-14(g)(6)

states that if an unexpected change occurs that makes impossible

or impracticable the continued use of the property for
conservation purposes, the conservation purpose will be

considered protected in perpetuity if the restrictions are
subject to judicial extinguishment and all proceeds used in a
manner consistent with the conservation purposes.
Outside of those two regulations, there is no statute or
regulation that contemplates or allows modification of the terms
of an easement.

Indeed, those two regulations will only be

implicated if there is a sudden and unexpected change in the
circumstances surrounding the conservation easement.
Petitioners cite to state law and model deeds which permit
modification or amendment of easements.

Parties are free to

allow for amendment of their easements as long as they are not
seeking a federal income tax deduction as well.
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C.The Value of the Easement
1. Calculating the Fair Market Value of a Conservation
Easement
The petitioners' expert report fails to arrive at the
correct determinations of value of the contributed property.
The amount allowed as a deduction under I.R.C. § 170 for the
contribution of property other than money generally is measured
by the fair market value of the property at the time of
contribution. I.R.C. § 170(e)(1).

If there is a substantial

record of sales of comparable easements, the fair market value
of a conservation easement is based on the sales prices of
comparable easement.

Treas. Reg. § 1.170A-14(h) (3) (i).

If

there is not a substantial record of sales of comparable
easements, the fair market value of the easement is generally
determined by comparing the fair market value of the property
before the granting of the easement to the fair market value of
the property after the granting of the easement (the before and
after method).

See Treas. Reg. § 1.170A-14(h) (3); Symington v.

Commissioner, 87 T.C. 892

T.C. 677

(1986); Hilborn v. Commissioner,

85

(1985).

Fair market value is defined as the "price at which the
property would change hands between a willing buyer and a
willing seller, neither being under any compulsion to buy or
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sell and both having reasonable knowledge of relevant facts."
Treas. Reg. § 1.170A-1(c)(2).

Treas. Reg. § 1.170A-14(h) (3) (ii) discusses the use of
the "before and after" method and states, "[i]f before and after
valuation is used, the fair market value of the property before

contribution of the conservation restriction must take into
account not only the current use of the property but also an
objective assessment of how immediate or remote the likelihood
is that the property, absent the restriction, would in fact be
developed, as well as any effect from zoning, conservation, or
historic preservation laws that already restrict the property's
highest and best use.

Furthermore, "[i]n the case of a

conservation restriction that allows development, however
limited, on the property to be protected, the fair market value

of the property after contribution of the restriction must take
into account the effect of the development." Id.
In deciding the fair market value of property, the Tax
Court takes into account not only the current use of the
property but also its highest and best use. See Stanley Works &
Subs. v. Commissioner, 87 T.C. 389,

400

(1986).

A property's

highest and best use is the highest and most profitable use for
which it is adaptable and needed or likely to be needed in the
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reasonably near future. Olson v. United States, 292 U.S. 246
(1934). The highest and best use can be any realistic, objective
potential use of the property. Symington v. Commissioner, 87

T.C. 892, 896 (1986).
The comparable sales method "is based on the commonsense
approach of taking the actual sales price of properties similar
to the subject property and then relating these prices to the
subject property."
72 T.C.

1,

19

Wolfsen Land & Cattle Co. v. Commissioner,

(1979).

Where comparable properties are present,

the market approach is generally the best determinant of value.

See Whitehouse Hotel Ltd. P'ship v. Commissioner, 131 T.C. 112,
156

(2008), vacated and remanded on another issue,

615 F.3d 321

(5th Cir. 2010); Van Zelst v. Commissioner, T.C. Memo. 1995-396,
aff'd,

100 F.3d 1259

(7th Cir. 1996).

The comparable sales approach is generally the most
reliable indicator of value when there is sufficient information
about sales of properties similar to the subject property. See

Estate of Spruill v. Commissioner, 88 T.C. 1197, 1229 n.24
(1987); Estate of Giovacchini v. Commissioner, T.C. Memo. 201327; Estate of Rabe v. Commissioner, T.C. Memo. 1975-26, affd.

without published opinion, 566 F.2d 1183

(9th Cir. 1977). The

comparable sales approach is based on the principle that the
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prudent purchaser would pay no more for a property than the cost
of acquiring an existing property with the same utility. Hughes

v. Commissioner, T.C. Memo. 2009-94.
The income approach relates to capitalization of income and
discounted cash-flow.
T.C. 294,

327

Chapmen Glen Limited v. Commissioner,

140

(2013). This approach values property by computing

the present value of the estimated future cash-flow as to that
property.

Id.

The income or earnings methods in valuation of real estate
are less favored than comparable sales data. See, e.g.,
Pittsburgh Terminal Corp. v. Commissioner,

60 T.C.

80,

89

(1973)

("[E]xpert witness demonstrated the folly of trying to estimate
the value of undeveloped property by looking to its anticipated
earnings.").
The income approach has been judged an unsatisfactory
valuation method for property that does not have a track record
of earnings. See Duncan Indus.,

266, 280 n. 13

(1979)

Inc. v. Commissioner, 73 T.C.

(rejecting capitalization-of-income

approach where corporation had just come into existence);
Ambassador Apartments,
244

(1968)

Inc. v. Commissioner, 50 T.C. 236, 243-

(rejecting real estate valuation based on
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capitalization-of-income approach in favor of market value
established by recent sales), aff'd,

406 F.2d 288

(2d Cir.1969).

Respondent's expert and petitioners' expert both utilized
the sales comparison method.
the income approach.

Petitioners' expert also utilized

Respondent's expert did not utilize the

income approach because it involved too many unknown assumptions
and an error in an assumption can distort the value of the
property.

2.

Petitioners' Expert Valuation
(1)
Petitioners' Expert's Before Value

Mr. Galphin utilized the sales comparison approach and the
income approach to value the easement.

However, he did not

apply either approach correctly.
Mr. Galphin determined the highest and best use of the
subject property before the granting of the easement was for
development of 37 residential lots consistent with the La Quatra
Bonci Associates land development plan.

Mr. Galphin failed to

discuss the costs or specifics of the La Quatra Bonci Associates
land development plan with anyone at La Quatra Bonci Associates.
Mr. Gaphin selected four properties he determined were
comparable to the subject property in the before value
situation.

Only one property was located in Haywood County. All

four comparables were smaller than the subject property.
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Comparables 3 and 4 were less than one-half the size of the
subject property.
parcels of land.
Memo.2005-217.

Purchasers tend to pay a premium for smaller
Estate of Kolczynski v. Commissioner, T.C.

Generally, per-acre values tend to decrease with

increasing size. See Akers v. Commissioner, 799 F.2d 243, 246
(6th Cir.1986)

(agreeing with this Court that the closer in size

a property is, the more comparable it is), aff'g. T.C.
Memo.1984-490; Pope & Talbot,
Memo.1997-116

Inc.

& Subs. v. Commissioner, T.C.

(concluding the larger the parcel the higher the

appropriate discount), aff'd. 162 F.2d 1236 (9th Cir.1999).
Petitioners' expert makes no quantitative adjustment for
the clear difference in size of the comparables from the subject
property.

By selecting much smaller parcels which sell at a

premium, petitioners' expert inflated the per acre values he
used to determine his range of $26,000 to $32,000 an acre.

As

stated in Akers, petitioners' comparables are so much smaller
than the subject property that they may not be comparable to
begin with.
Because no two sales and no two properties are ever
identical, the appraiser then considers aspects of the
comparable transactions such as time, size, or other significant
features and makes appropriate adjustments for each to
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approximate the qualities of the subject property.
Spruill v. Commissioner,

88 T.C.

1197, 1229 n.24

Land and Cattle Co. v. Commissioner, 72, T.C.

1,

Estate of

(1987); Wolfsen
19

(1979).

Mr. Galphin likewise does not make any quantitative adjustments
for location,

zoning, topography and market conditions.

Comparables 1, 2 and 3 are located in Macon County,
Henderson County and Rutherford County, respectively.
P, at 65)

(Ex. 25-

Mr. Galphin provides no biographical information on

any of the three counties which would indicate whether those
counties had better schools, better employment opportunities,
better municipal services, etc. than Haywood County.

This

information would help determine whether these three counties
command superior prices per acre compared to the subject
property.

Mr. Galphin's discussions of comparables 1, 2 and 3

do not provide any additional information.

(Ibc. 25-P, at 66-7)

Mr. Galphin ignored comparable sale 1 which was located

within 2 miles of the subject property and was the lowest price
per acre despite being the smallest of the four comparables.
Mr. Galphin only referenced the various purchases of the
parcels which comprised the subject property.

He made no

analysis or reconciliation of the purchase price of the
individual parcels in his expert report.
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As a result, Mr. Galphin's failure to select adequate
comparables and to properly analyze those comparables renders
his before-value based on the sales comparison approach
meaningless.
Mr. Galphin's income approach was fatally flawed from the
outset because he lacked accurate and complete information to
determine the expenses for his hypothetical subdivision.

Also,

Mr. Galphin's lot sale prices are subjective and inconsistent
with the average lot sale prices of his comparables.
For example, Mr. Galphin determined an average lot price
for the subject property in the amount of $229,730 per lot in
the before situation.

Comparable subdivision 1

(Smoky Mountain

Sanctuary) was superior to the subject property because it had a
tennis court pavilion, a chapel, underground utilities and most
of the lots had very good long-range views.

The average lot

price for comparable subdivision 1 was $227,176 per lot.
Mr. Galphin determined the subject property's lots would sell at
a greater price and at a faster absorption rate than comparable
subdivision 1 which was superior to the subject property.
Mr. Galphin also determined that comparable subdivisions 2,
4 and 5 were most similar to the subject property.

However,

Mr. Galphin then determined a lot price for the subject property
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which is greater than the average lot prices for subdivisions 2,
4 and 5.
Mr. Galphin manipulates the before and after values by
understating expenses such as developer profit at 12% in the
before situation and then stating developer profit at 20% in the
after situation without an explanation of the change.

Finally,

Mr. Galphin uses an absorption rate that is accelerated by the
fact that he ignored overall market data on the sale of real
estate in Haywood County.
Petitioners now argue that more than 37 lots could have
been developed on the SS Mountain property.

(POB, at 97)

However, neither expert adopted that conclusion.

Petitioners

seek to substitute their valuation for the valuation determined
by their own expert and respondent's expert.

The Court should

reject petitioners' request to disregard the land development
plan adopted by both experts.
Even if SS Mountain were to develop more than 37 lots, each
lot would decline in value because of the lack of open space
which both experts agree is an amenity.

Open space is likely

the only amenity on the subject property since petitioners'
development plan does not include a clubhouse, tennis court,
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fitness center, chapel or hiking trails like their comparable
upscale subdivisions.
Mr. Galphin's determination of the average lot price is

internally inconsistent.

He also provides no objective

documentation to substantiate his own subjective view of which
lots have superior versus average views.
Petitioners contend that Mr. Galphin's average lot price
was conservative given the four contracts to purchase lots from
SS Mountain.

None of the comparable subdivisions Mr. Galphin

selected had average lot values of $750,000 to $1,100,000 per
lot.

Also, none of the four parties who entered into the

purchase contracts with SS Mountain actually closed on the
sales.
Mr. Sapp's purchase of the lot for $1,100,000 nearly eight
months after the easement was granted is misleading because the
lots were far more valuable now that there was 90 acres of open
space.

Mr. Sapp's lot would have sold for much less in the

before circumstances assuming the purchase was even at arms'
length.

Finally, petitioners do not offer any of the

purportedly independent appraisals into evidence to support
their claim the properties were worth as much as they claim.

If

the real estate market did not collapse, it is possible that the
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purchasers backed out of the contracts because the appraisals
came back with values far less than the contract prices.

Petitioners called no witnesses to support their
contentions and the Court should draw a negative inference.

See

Wichita Terminal Elevator Co. v. Commissioner, 6 T.C. 1158,

1165

(1946), aff'd,

162 F.2d 513

(10th Cir.1947).

Mr. Galphin's development costs and other expenses
referenced in his subdivision are not supported by actual costs
projected to complete the subdivision.

Also, Mr. Galphin never

consulted a developer, accountant or engineer to verify any of
his cost estimates.

Mr. Galphin conveniently lumps all of his

costs into an unexplained cost per linear foot of $220 in both
the before and after circumstances.
Mr. Galphin substantially understated the costs to develop
the property.

Using the Project Cost Analysis and extrapolating

costs for 37 lots based on the Project Cost Analysis, the before
value of the subject property based on the income approach would
be $2,321,611

(See Exhibit A).

This would still be allowing for

unsupported assumptions for lot prices, absorption, developer
profit, marketing and discount rates.

If the lot prices were

adjusted downward to reflect the comparable subdivisions, the
before value would be even lower.
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Despite the limitations in his income approach, Mr. Galphin
gives his income approach more weight than the more reliable
sales comparison approach in his final reconciliation of before
values.
Mr. Galphin was rushed to complete his report and he lacked
critical information on the actual costs of the hypothetical
subdivision.

As a result, he used unsupported estimates and

non-comparable properties to perform his analysis. Petitioners
had no reason to rush the report since this case has been
docketed for more than three years.

(2)

Petitioners' Expert's After Value

Mr. Galphin adopted the La Quatra Bonci Associates land
development plan for the after value.
Mr. Galphin's four comparable sales for the unencumbered
property suffer from the same defects as referenced above in the
before value.
$30,000.

Mr. Galphin determines a final per acre price of

Mr. Galphin makes this determination because

development costs are greater for a smaller number of lots to

develop.
However, in Mr. Galphin's subdivision analysis, he uses the
same $220 per linear square foot as he did in the before value.
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Mr. Galphin selects new comparables for the encumbered
portion of the subject property.

Each comparable ranges from

200% to 573% larger than the subject property.

By selecting

larger parcels in the after value, Mr. Galphin obtains a lower

price per acre. See Pope & Talbot,
T.C. Memo.1997-116

Inc. & Subs. v. Commissioner,

(concluding the larger the parcel the higher

the appropriate discount), aff'd. 162 F.2d 1236

(9th Cir.1999).

Mr. Galphin makes no quantitative adjustments to account for
this difference.
Perhaps even more importantly, Mr. Galphin does not analyze
the impact of the easement on his comparables.

A conservation

easement that changes the property's highest and best use will
have a more dramatic impact on the property's value than one
that does not. Hughes v. Commissioner, T.C. Memo.2009-94;
Strasburg v. Commissioner, T.C. Memo.2000-94. Similarly,
conservation easements will have different effects on the values
of properties with different highest and best uses. Hughes v.
Commissioner, T.C. Memo.2009-94; Strasburg v. Commissioner, T.C.

Memo.2000-94.
Other things being equal, a very restrictive easement will
decrease the value of a property more than a less restrictive
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easement. Strasburg v. Commissioner, T.C. Memo.2000-94; Johnston

v. Commissioner, T.C. Memo.1997-475.
Mr. Galphin selected four comparables in the encumbered
after value.

Mr. Galphin provides a one sentence explanation of

all of the terms of the easements on the various comparables. No
details are provided on the specific limitations on development
and the specific retained rights by the Grantors.

The lack of

information or analysis of the restrictions in place on the four
comparables makes them meaningless unless the Court can
determine if the restrictions on those comparables mirror the
subject property.

(3)

Mr. Galphin's Easement Value

Mr. Galphin incorrectly determines the value of the
conservation easement at $2,900,000.

Mr. Galphin's income

analysis is based on incorrect and inaccurate information and
Mr. Galphin's comparable sales analysis is based on properties
which are not comparable to the subject property.

As a result,

Mr. Galphin's report should not be used to determine the value
of the conservation easement.
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Richard Marchitelli's Easement Value

Mr. Marchitelli's report provides the Court with the only
accurate valuation of the subject property before and after

placing the easement on the property.
Mr. Marchitelli researched the subject property and
reviewed the La Quatra Bonci Associates land development plan.
After his research and review, Mr. Marchitelli determined that
the highest and best use of the subject property before granting
the easement was residential development consistent with the La
Quatra Bonci Associates land development plan.

This was the

same determination reached by petitioners' expert Mr. Galphin,
Jr. based on the same land development plan by La Quatra Bonci
Associates.

(a)

Respondent's Expert's Before Value

Mr. Marchitelli researched the highest and best use of the
subject property by determining the legally permissible,
physically possible, financially feasible and maximally

productive use of the subject property.

(Ex. 24-R, at 19)

Mr.

Marchetti adopted the La Quatra Bonci Associates land
development plan because it reflects the most beneficial
allocation of developable land and open space to maximize the
value for each lot.

Adding additional lots at the expense of
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the open space would have an overall detrimental effect on the
lot values because additional development would eliminate the

amenity of open space.
Mr. Marchitelli selected six comparables located within 8
miles of the subject property in Haywood County, North Carolina.
The six comparables were vacant land, just like the subject
property, located in Haywood County.

Mr. Marchitelli reviewed

the topography maps, surveys and warranty deeds for each
comparable.
Mr. Marchitelli's comparables best represent the subject
property's value on the date the easement was granted.

Mr.

Marchitelli made appropriate adjustments to take into account
the minor differences between the subject property and the six
comparables.

Mr. Marchitelli took the adjusted amount per acre

for the subject property and multiplied that number by the acres
that would be developed for the highest and best use of the
property.

Mr. Marchitelli used a greater base number because he

assumed the open space of the undeveloped acres would make the
developable acres more valuable.

Mr. Marchitelli would have

lowered his base number if he was going to apply a uniform value
to all of the acres of the subject property.
would have been the same.

The end result

Docket No. 21394-11 et al.

(b)

- 93 -

Respondent' s Expert' s After Value

Mr. Marchitelli researched the highest and best use of the
subject property by determining the legally permissible,
physically possible, financially feasible and maximally
productive use of the subject property in the after value
circumstances.

(Ex. 24-R, at 35)

Again, Mr. Marchetti adopted

the La Quatra Bonci Associates land development plan because it
reflects the most beneficial allocation of developable land and
open space to maximize the value for each lot.

The La Quatra

Bonci Associates land development plan provided for a 12-lot
subdivision.
Mr. Marchitelli determined that each developable lot would
be worth more in the after value circumstances because of the
additional exclusivity and open space provided by the easement.
As a result, Mr. Marchitelli applied the price per acre to the
30.897 acres where the hypothetical 12-lot subdivision could be
placed.

Mr. Marchitelli's approach in the after value

circumstances was consistent with his approach in the before
value circumstances.

Mr. Marchitelli did not artificially

inflate the before value of the property by applying an equal

price per acre for acreage that not be developed in the highest
and best use of the property.

Likewise, Mr. Marchitelli did not
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inflate the after value of the property (and thereby lower the
conservation easement deduction) by multiplying his per acre

price of $18,000 to nondevelopable portions of the property
subject to the easement.

(c)

Respondent's Value Conclusion

Mr. Marchitelli concluded the before value of the subject
property was $1,280,000.
property was $560,000.

The after value of the subject
As a result, the value of the easement

was $720,000.

(d)

Respondent's Expert Properly Excluded the Income
Approach

As demonstrated by the multiple errors in Mr. Galphin's
income approach, Mr. Marchitelli correctly chose not to employ

the income approach.
The income approach involves assumptions related to average
lot price, absorption rate

(rate at which individuals purchase

lots), development costs, construction period, sales and
marketing expenses, overhead and management, developer profit,
annual discount rate, excavation costs and engineering costs.
Without accurate information for those assumptions, there
is a great likelihood that Mr. Marchitelli would have determined
an incorrect value of the easement like Mr. Galphin.
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Also, Mr. Marchitelli relied upon the sales comparison
method of valuation which is the preferred method for valuing
vacant land.
Petitioners argue that the contracts for lot purchases
during 2006 should have been the basis for employing the income
approach.

However, none of the contracts closed which makes

them useless to determine lot prices.

Even if Mr. Marchitelli

was able to determine accurate lot values, he did not have

access to accurate expense information to determine the cost to
develop the lots.

Without the critical cost information, his

final conclusion of value would have been inaccurate like Mr.
Galphin's conclusion based on completely incorrect cost
assumptions.
Mr. Marchitelli reviewed the topography maps, aerial
photographs, land surveys and warranty deeds to ensure that each
of his six comparables located within 8 miles of the subject
property were in fact comparable.

(e)

Respondent's Expert Properly Discounted the Prior
Purchases of the SS Mountain Property

As required by USPAP, Mr. Marchitelli considered prior
purchases of the SS Mountain property but could not find any
market data to support the prices paid for the individual
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Like Mr. Galphin, Mr. Marchitelli did not place any

weight on the price paid for the individual parcels which
comprised SS Mountain because it did not appear those purchases
represented the fair market value of the individual parcels.
Petitioners could have called any of the purchasers or
sellers to explain the motivations and circumstances behind each
purchase and sale.

However, petitioners did not avail

themselves of that opportunity.

Petitioners did not offer any

of the purported appraisals supporting the purchase prices into
evidence.

The record is devoid of any information to establish

how much,

if any, of the purchase prices for any of the parcels

were financed by a bank.
Since neither expert relied on the prior purchases of the
SS Mountain property, the Court should give those prior
purchases no weight.

4. The Value of the Easement Based on the Facts and Expert
Reports
Petitioners' counsel invites this Court to disregard both
experts and to adopt their own self-determined value of the

Before Value of the subject property.

Petitioners' counsel were

not recognized as experts in the valuation of real estate and
their valuation methodology should be disregarded.
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Petitioners rely on the purchase prices for the lots that
comprised SS Mountain.

The Court should place no weight on

those purchases because there is no evidence that the prices
paid were the fair market value of the property and the
individual lot sizes were smaller than the whole parcel which
commands a greater price per acre.

Petitioners' reliance on the lot contracts near the
easement date does not reflect the fair market value of the
subject property because none of the lot sales closed.

Indeed,

it appears that the real estate market in Haywood County may
have collapsed prior to the date the easement was placed on the

subject property.

(a)

The Assemblage of the SS Mountain Property

Petitioners attempt to extrapolate the entire value of the
SS Mountain property by focusing on a purportedly arms-length
purchase of 10.03 acres during July 2005.
Petitioners did not call the seller Nancy R. Patterson to
testify to the amount paid for the parcel.

Petitioners also did

not offer any appraisals into evidence to support the amounts
paid for any of the parcels which comprised the subject

property.
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Further, petitioners focused on the smallest parcel
purchase which will sell for the highest price per acre and may
have been the parcel with the best overall views.

Petitioners

disregard the acquisition prices paid for the other parcels
assuming they were at arms-length and represented fair market

value.
44)

The December 2004 purchase was $24,761 per acre.

The October 2004 purchase was $18,974 per acre.

The August 2004 purchase was $16,103 per acre.

(Stip.

(Stip. 44)

(Stip. 44)

The December 2004, October 2004 and August 2004 parcels

comprise 97.173

(80% of the overall property) of the 120.275

acres of the subject property.

The weighted average lot price

for those three purchases is $19,378 an acre.
Respondent's expert explained that the real estate market
was rapidly changing and the purchases of the parcels were not
supported by the market prices for real estate at that time.

Neither expert relied upon the assemblage prices to determine
the fair market value of the conservation easement.

Since petitioners offer no objective evidence or witness
testimony to support that the price paid for the parcels was at
arms-length and at fair market value, the Court should rely upon
the expert reports to determine the value of the subject

property.
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SS Mountain Lot Contracts

Petitioners attempt to redraw the La Quatra Bonci
Associates land development plan to include more than 37 lots in
the before value circumstances.

Neither expert adopted

petitioners' counsel contention that the entire property could
or should be developed.
Even if we assume additional lots could be developed on the
subject property, the price per lot for all lots would decrease
because the parcel would have less open space.

Both experts

agreed that open space was an important factor in the value of
land in Haywood County during the relevant time period.
Petitioners also contend that the contracts to purchase the
lots for $750,000 during 2006 reflect the fair market value of
the entire parcel.

However, none of the lot sales closed.

Petitioners did not call any of the purchasers to testify to
their motivations in purchasing the lots.

Also, petitioners did

not offer any appraisals into evidence to support the lot prices
in the contracts.

The contracts did not close either because

the real estate market collapsed or because the appraisals did

not support the contract price.

The fact that none of the lot

sales closed in 2006 is a strong indicator that the lots on the
subject property were worth much less than petitioners contend.

Docket No. 21394-11 et al.

- 100 -

Mr. Sapp's lone purchase of a lot during 2007 does not
reflect the fair market value of the property before the
easement was granted.

Mr. Sapp's purchase occurred after the

deed of easement would have made the remaining lots more
desirable and valuable because of the additional open space
granted by the easement.
The Haywood County Tax Assessor Notices referenced by
petitioners were for 2008 and do not separate the value of the
underlying land from the value of the residences on the land.
As a result, the notices are not helpful in determining the
value of the property.
Finally, petitioners state that their expert Mr. Galphin
did not have the lot contracts in the amount of $750,000
available when he prepared his expert report.

Petitioners are incorrect.

(POB, at 98)

Mr. Galphin's expert report

specifically references the lot contracts on page 13 of his
expert report

(Ex. 25-P, at 13)

Mr. Galphin's conscious

disregard of these contract lot prices supports respondent's
contention that those lot contracts did not reflect the fair
market value of the subject property before the easement was
granted.
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The SS Mountain lot sales should be disregarded as they do
not represent the fair market value of the subject property
before the granting of the easement.

D.The Court Should Impose the 40 Percent Penalty Under I.R.C.
§ 6662(h) Due to Petitioners' Gross Valuation Misstatement.
Section 6662(a),

(b) (3) imposes a 20 percent penalty on the

portion of the understatement of tax attributable to a
substantial valuation misstatement.

A substantial valuation

understatement is present when the value of any property claimed

on a return is 150 percent or more of the amount determined to
be correct. § 6662(e) (1) (A). If the valuation misstatement

exceeds 200 percent of the amount determined to be correct it
becomes a gross valuation misstatement, and 40 percent is
substituted for 20 percent in 6662(a). I.R.C. § 6662(h) (1),
(2)(A)(i).

Petitioners claimed their proportionate shares of the
$4,879,000 charitable conservation easement contribution
deduction claimed by SS Mountain.

Specifically, the Sapps

claimed $2,116,376 and the Kumars claimed $191,521 for 2006.
Respondent's expert determined the value of the
conservation easement to be $720,000. In light of respondent's
value, petitioners are liable for a 40 percent penalty under
6662(a)

for a gross valuation misstatement, as 200% of $720,000
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is $1,440,000, which is much less than SS Mountain's claimed
value for the conservation easement.
Respondent has adequately met his burden of production with
respect to the gross valuation misstatement penalty.
Respondent's expert report was admitted and substantial
testimony regarding respondent's value is part of the trial

record.

See I.R.C. § 7491(c).

Petitioners cannot avail themselves of a reasonable cause
exception to the gross valuation misstatement, as none exists.
Section 6664(c)(3) carves out a reasonable cause exception to
the substantial valuation misstatement penalty, but prevents the
application of reasonable cause to gross valuation

misstatements.

Section I.R.C. § 6664(c)(3) is effective for

returns filed after August 17, 2006. Bosque Canyon Ranch, L.P.

v. Commissioner, T.C. Memo. 2015-130,

*8.

Petitioners filed

their 2006 tax returns after August 17, 2006, therefore
6664(c)(3) applies and no reasonable cause defense to the gross
valuation misstatement penalty can apply.
Respondent asserts his expert's valuation of $720,000 is
correct and therefore petitioners are subject to an increased 40
percent penalty under section 6662(h) due their gross valuation
misstatement.
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E. Respondent' s Request for Amendment Complies with Tax Court
Rule 41(a) and Should Remain.
Tax Court Rule 41(a)

allows parties to amend their

pleadings by leave of Court at any time, and leave will be
freely given when justice so requires.

The Court exercises its

discretion when determining the justice of a proposed amendment.

Estate of Quick v. Commissioner, 110 T.C. 172,

178

(1998). The

justice of a proposed amendment is determined by examining
whether excuse for delay exists and whether the opposing party
would suffer undue surprise, disadvantage, or prejudice.

Id.

On May 20, 2015, respondent filed a motion for leave to
file an amendment to answer and a corresponding amendment to
answer.

The amendment to answer asserted an increase to the

6662(a) penalty for a gross valuation misstatement.

On June 5,

2015, the Court granted respondent's motion for leave to file
amendment to answer, and respondent's answer was thereby amended
to assert the 40 percent penalty.

In its June 5, 2015, order

the Court specifically found that respondent, "has a perfectly
plausible excuse [for asserting the gross valuation misstatement
penalty in an amendment to answer] - this is to a large extent a
valuation case and it wasn't until the expert reports came in
that respondent could do the math and decide he had a chance to
assert a larger penalty for gross valuation misstatement.

We
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also agree with him that petitioners would suffer no prejudice
by the amendment..."

1. Respondent's Amendment to Answer was Reasonably Delayed
and Did Not Prejudice Petitioners
The court is correct that petitioners will not be
prejudiced by leaving the amendment to answer in place.

Respondent issued a notice of deficiency to Petitioners dated
June 16, 2011.

The notice proposed the 20 percent substantial

valuation misstatement penalty for tax year 2006, pursuant to
I.R.C. § 6662(a),

(b) (3).

Because the gross valuation

misstatement penalty is merely a computational or mathematical
change to the substantial valuation misstatement penalty, and
because it does not change the substance of the penalty, notice
of the substantial valuation misstatement penalty is sufficient
to avoid prejudice.

Further, there is no reasonable cause

defense to the gross valuation misstatement as § 6664(c) does
not apply to gross valuation misstatements. § 6664(c)(3).
Petitioners have been aware of the substantial valuation

misstatement penalty since June 16, 2011.

The amendment to

answer merely asserted a computational change to the amount of
the 6662(a) penalty (i.e., 20% to 40%) while leaving in place
the substance of the penalty.
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F.Compliance with I.R.C. § 6751(b).
1. In General
As the court noted in its June 12, 2015 Order in this case
(served July 9, 2015), "[the section 675100)]

issue has now been

much more extensively briefed in [Graev v. Commissioner, Docket
No. 30638-08]..." In the same order, the Court also invited
petitioners to include arguments on the section 6751 issue in
their posttrial briefs, specifically, "any relevant developments
in these other cases on [the section 6751 issue]."

The Court

has not yet ruled on the section 6751 issue in Graev or in any
other case.

Given that the Graev case is still pending

resolution, in this case respondent reasserts all of the
arguments he made on the issue in his filings in Graev.

That

case presented a similar fact pattern on the section 6751 issue
to the one in this case and, as the court noted, respondent
"extensively briefed" the issue in that case.
The only temporal condition in the plain language of
section 675100)(1)

is that a certain approval of the penalty

must occur before the penalty is assessed. The statue states
that "[n]o penalty under this title shall be assessed unless the
initial determination of such assessment is personally approved
(in writing) by the immediate supervisor of the individual
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making such determination or such higher level official as the
Secretary may designate." I.R.C. § 6751(b) (1)

(emphasis added).

No language in the statute requires approval prior to
respondent's assertion of the penalty or prior to the Tax
Court's decision with respect to the penalty. The statute allows

time for appropriate written approval of the penalty even after
the Tax Court's decision is final, so long as that approval
occurs before assessment of the penalty.

To apply the statute

to require approval before the Court considers the case would be
to reject what the statute actually says and to read language
into the statute that does not appear there. Doing so would
violate the cardinal rule of statutory construction.
Connecticut Nat'l Bank v. Germain, 503 U.S. 249, 253
("[A]

(1992)

court should always turn first to one, cardinal canon

before all others... [c]ourts must presume that a legislature says
in a statute what it means and means in a statute what it says
there").
Reading extraneous words into section 6751(b) might also
lead to rulings that proving compliance with that provision is
an element of every penalty that must be proven in Tax Court.
That would be an unprecedented change in the law based on a
statute that has been on the books for 17 years and never been
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Nothing in the legislative history to the statute,

much less the language of the statute itself, suggests that such
a ruling would comport with congressional intent.

In fact, the

concerns in the legislative history regarding the possibility of
lack of supervisory review are fully addressed when the Tax

Court reviews penalties raised before it.

2.Evidence of Compliance with Section 6751(b) is Not an
Element of the Accuracy-Related Penalty Under 6662 and
Thus Not Part of Respondent's Burden of Production
Petitioners argue that respondent has failed to present
evidence of written supervisory approval of an initial penalty
determination under section 675100).

Petitioners are attempting

to add a requirement to respondent's burden of production under
section 7491(c). Petitioners' argument is without merit.
Section 7491(c) provides that the Secretary shall have the
burden of production in any court proceeding with respect to the
liability of any individual for any penalty, addition to tax, or
additional amount imposed under the Internal Revenue Code.
Section 675100) provides that no penalty shall be assessed
unless the initial determination of the assessment is personally
approved (in writing) by the immediate supervisor of the
individual making the determination or such high level official
as the Secretary may designate. These are two separate and
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distinct provisions dealing with burden of production and
assessments, respectively.

With respect to the negligence penalty under section 6662,
respondent met his burden of production by showing that an
underpayment of income tax was attributable to the taxpayer's
"negligence" as defined in the Code and Treasury Regulations.

See, e.g., Brooks v. Commissioner, T.C. Memo. 2013-141, at *4041. With respect to substantial understatement penalty under
section 6662, respondent met his burden of production by showing
the understatement met the definition of "substantial" under
section § 6662(d). Lakhani v. Commissioner, 142 T.C. No. 8

11, 2014); Bronstein v. Commissioner, 138 T.C. 382, 388

(2012)

(citing Janis v. Commissioner, T.C. Memo. 2004-117, aff'd,
F.3d 1080
2006).

(9th Cir. 2006) and aff'd,

469 F.3d 256

(Mar.

461

(2d Cir.

Respondent met his burden of production for the

substantial valuation misstatement penalty by showing that

petitioners overstated the value of the conservation easement
deduction by 150%. See Dunlap v. Commissioner, T.C. Memo. 2012126. Respondent met his burden of production for the gross
valuation misstatement penalty by showing petitioners overstated

the value of the conservation easement deduction by 200%.
Bruce v. Commissioner, T.C. Memo 2014-178.

See
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It would be contrary to the forgoing precedent to rule that
satisfaction
depends

of the burden of production

under

section

upon evidence of compliance with section

6751(b). It

is noteworthy that Congress enacted both sections 675100)
7491(c)

7491(c)

and

as part of the IRS Restructuring and Reform Act of 1998,

P.L. 105-206. Even though both sections were enacted as part of
the same legislation, neither section contains a cross-reference

to the other.
No court has ever ruled that the government failed to
satisfy the burden of production

under section

7491(c)

because

it did not introduce evidence of the Service's compliance with
section 675100). Instead,

section 7491(c)

imposes the burden of

production on respondent to show the taxpayer's "liability for
any penalty" and, as construed in the Court's opinion in Higbee
v. Commissioner,

116 T.C.

438,

446

(2001),

requires respondent

to show "evidence that it is appropriate to impose the relevant
penalty."
Respondent has satisfied his burden of production under

section 7491(c). No written evidence of compliance with section
6751(b)

is necessary to satisfy this burden.1

¹ It should be noted that petitioners have inappropriately
attempted to introduce evidence in Appendix D to their opening
brief to their own detriment. While respondent objects to
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3. Petitioners' Additional Arguments are Without Merit
Petitioners assert that,
the

"[r]espondent's counsel asserted

[gross valuation misstatement] penalty at the last minute to

use it as a bargaining chip in coercing Petitioners into
accepting an unfavorable settlement offer..."
p. 105]

[Petitioner's Brief,

This argument is without merit for the reasons noted by

the court in its June 5, 2015 order.

As that order noted,

"Respondent has a perfectly plausible excuse [for asserting the
gross valuation misstatement penalty in an amendment to answer]
- this is to a large extent a valuation case and it wasn't until
the expert reports came in that respondent could do the math and
decide he had a chance to assert a larger penalty for gross
valuation misstatement."

The June 5, 2015, order correctly

states the reason that respondent asserted the penalty in an
amendment to answer.

Any attempt by petitioners' to ascribe

another motive to respondent's action in this regard is
spurlous.
Petitioners also argue that the requirements of section

§ 675100) can only be satisfied at the time the notice of
inclusion of such document in the record, it is necessary to
note that the penalty approval form is for SS Mountain LLC, not
for the petitioners individually.
Further, on page two there is
a comment that the negligence penalty is applicable at the
partner (individual) level.
Petitioners have not produced any
evidence of non-compliance with 675100).
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[Petitioners' Opening Brief, p. 108]

In

support of this argument, they note that the Tax Court
"redetermines" deficiencies and cannot make an "initial
determination" under section 675100), thus precluding imposition
of the penalties.

Although their ultimate conclusion is

incorrect, petitioners are correct that the term "initial
determination" as used in section 675100) refers to something
other than the "determination" that the Commissioner makes in a
statutory notice of deficiency and the "redetermination" that
the Tax Court makes of the Commissioner's section 6212
"determination."

The terms "determination" and

"redetermination" as used in sections 6212 and 6213,
respectively, are with respect to a deficiency.

In contrast,

section 675103) refers to the "initial determination of such
assessment... ." The reference to the determination "of such
assessment" rather than "of a deficiency" makes plain that the
term "determination" as used in section 675100) is different
from the use of the term in sections 6212 and 6213.

In

addition, the modifier "initial" also suggests a different
meaning of "determination" under section 675100) than the
determination referenced in sections 6212 and 6213.

Further

indication that the term "determination" as used in section
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6751(b) (1) is different from its use regarding deficiencies is
that the penalties for which an individual makes "an initial
determination of such assessment" under section 6751(b)(1)
include many penalties that are not subject to deficiency
procedures at all.
6698,

6699.

See, e.g.,

secs. 6677,

6679,

6693,

6696(b),

The initial determination of such assessment made

with respect to those penalties therefore cannot possibly be the
determination made in a statutory notice of deficiency.
Respondent also notes that the "determination" made in a
statutory notice of deficiency is that of the Secretary of the
Treasury, or his delegate.

Sec. 6212(a).

But section

6751(b)(1) references a determination by "an individual" with
"an immediate supervisor", not the Secretary or even the
Commissioner.

This indicates that the determination referenced

in section 6751(b)(1) is not the formalized determination made
in a statutory notice of deficiency, but is something else
entirely.
Finally, petitioners assert that,

"there is no evidence

that the assertion of the gross valuation penalties was
approved, in writing, by the immediate supervisor of the person
making the determination to assert the penalty."
Opening Brief, p. 106]

[Petitioner's

The administrative record belies this
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The "initial determination" to assert the gross

valuation misstatement penalties in this case was made by
attorney Christopher Pavilonis when he filed the amendment to
answer that asserted raised the additional penalty grounds. That
"initial determination" was approved by Mr. Pavilonis' immediate
supervisor, Associate Area Counsel A. Gary Begun, after review
of the administrative file.

This is evidenced by Mr. Begun's

electronically-signed approval of the amendment to answer.

As a

result, even though the requirements of section 6751(b) only
need to be met prior to assessment, those requirements have
already been met in this case.

G.Petitioners are Liable for Accuracy Related Penalties.
1. Negligence
Section 6662(a) imposes a penalty equal to 20 percent of
the portion of an underpayment of tax attributable to a
taxpayer's negligence or disregard of rules or regulations.
I.R.C. § 6662(a),

(b)(1). "Negligence" is defined as the failure

to do what a reasonable and ordinarily prudent person would do
under the circumstances. Neely v. Commissioner, 85 T.C.

934,

947

(1985). The term "disregard" includes any careless, reckless, or
intentional disregard of rules or regulations. I.R.C. § 6662(c)

In 2006, Mr. Sapp contributed $716,597 of capital to SS
Mountain LLC.

(Ex. 5-J, at 12)

This was Mr. Sapp's first year
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as a member of SS Mountain (no beginning capital account in
2006).

(Ex. 5-J, at 12) However, he received a charitable

contribution deduction for $2,927,400.

(Exhibit 5-J, at 12)

Mr. Sapp initially testified that his capital contribution

consisted of parcels of land.

(Tr. 104, L. 17-25; Tr. 105, L.

1-14) However, Mr. Sapp did not purchase land owned by SS
Mountain until 2007.

(Ex. 22-J, Tr.

90, L. 13-21) Mr. Sapp

later was confused about what constituted his capital

contribution.

(Tr. 105, L. 19-24) Mr. Sapp did not read the

Roberts appraisal in detail.

(Tr.

108, L. 19-21).

Mr. Sapp did

not dig into the details of his individual tax return, rather
Mr. Sapp was told how much tax he owed and how to pay the tax.
(Tr.

109,

L.

1-14)

From the record, it is unclear how Mr. Sapp came to be a
member in SS Mountain.

Further, Mr. Sapp was not aware of how

he became a member of SS Mountain.

If Mr. Sapp was in fact

entitled to a deduction from SS Mountain, he should have been
aware of how he became a member.

Mr. Sapp did not read the

Roberts appraisal in detail, nor did he review the details of
his individual tax return.
In sum, Mr. Sapp failed to exercise reasonable care as to
the review of his member interest in SS Mountain, the value of
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the charitable contribution easement deduction, and the amount
deducted on his individual income tax return.

Mr. Sapp was

careless as to how he acquired the charitable contribution
easement deduction, the value of the deduction, and its ultimate
reporting on his individual return.

Mr. Sapp was negligent as

to his reporting of the claimed charitable contribution
deduction.

2. Substantial Understatement
Section 6662(a) and (b)(2)

imposes a 20% accuracy-related

penalty on any portion of an underpayment of tax required to be
shown on a return which is attributable to any substantial
understatement of income tax. An "understatement of income tax"
generally means the excess of the amount of tax required to be
shown on the return for the taxable year over the amount of the
tax imposed that is shown on the return. I.R.C. § 6662(d)(2)(A).
The understatement is deemed "substantial" if the amount of the
understatement for the taxable year exceeds the greater of 10%
of the tax required to be shown on the return for the taxable
year or $5,000.

I.R.C. § 6662(d) (1) (A).

The Sapps reported $613,814 of tax on their 2006 individual
income tax return.

Respondent proposed an adjustment of
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$710,836, for a corrected tax liability of $1,326,787.2

The

understatement of tax of $710,836 is greater than $5,000 or 10%
of tax required to be shown on the return ($132,679).
Therefore, the Sapps are liable for the substantial
understatement penalty.
The Kumars reported $39,600 of tax on their 2006 individual
income tax return.

$65,915,

Respondent proposed an adjustment of

for a corrected tax liability of $105,515.

The

understatement of tax of $65,915 is greater than $5,000 or 10%
of the tax required to be shown on the return ($10,552).
Therefore, the Kumars are liable for the substantial
understatement penalty.

3. Substantial Valuation Misstatement
Section 6662(a),

(b) (3)

imposes a 20% penalty on the

portion of the understatement of tax attributable to a
substantial valuation misstatement.

A substantial valuation

understatement is present when the value of any property claimed
on a return is 150% or more of the amount determined to be
correct. I.R.C. § 6662(e)(1) (A).

No penalty shall be imposed

pursuant to section 6662(b)(3) unless the substantial valuation

misstatement exceeds $5,000.

I.R.C. § 6662(e)(2)

2 $2,137 was previously assessed on April 27, 2009.

Docket No. 21394-11 et al.

- 117 -

Petitioners claimed a $4,879,000 charitable conservation
easement contribution deduction claimed by SS Mountain.
Specifically, the Sapps claimed $2,116,376 and the Kumars

claimed $191,521.

Respondent's expert determined the value of

the property was $720,000, while petitioner's expert valued the
property at $2,900,000.

Assuming, arguendo, petitioners' value

was deemed to be correct (without conceding the value is
correct) petitioners' value claimed on the SS Mountain 1065 was

more than 150 percent of petitioners' expert's value of
$2,900,000

($2,900,000 * 1.5 = $4,350,000).

As a result,

petitioners have necessarily conceded that they are liable for
the substantial valuation misstatement to the extent no
reasonable cause exception applies.

For completeness, it should

be noted that 150 percent of respondent's expert's value of

$720,000 is $1,080,000, which is much less than petitioners'
claimed value.
Therefore, petitioners are liable for the substantial
valuation misstatement penalty as their claimed value was in
excess of 150 of respondent's expert's value and their own
expert's value.

4. Petitioners Failed to Carry Their Burden of Proof with
Respect to the Reasonable Cause Exception.
The accuracy-related penalties apply unless the taxpayer
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demonstrates that there was reasonable cause for the
underpayment and that the taxpayer acted in good faith with

respect to the underpayment (with the exception of the gross
valuation misstatement). I.R.C. § 6664(c).

Petitioners have

failed to prove the reasonable cause exception is applicable to
their claimed deduction.
Reliance on the advice of a tax professional may constitute
reasonable cause and good faith if under all the facts and
circumstances the reliance is reasonable and in good faith.
Treas. Reg. § 1.6664-4(c)(1). To qualify for this exception, a
taxpayer must prove by a preponderance of the evidence that:

(1)

The adviser was a competent professional who had sufficient
expertise to justify reliance;

(2)

the taxpayer provided

necessary and accurate information to the adviser; and (3)

the

taxpayer actually relied in good faith on the adviser's
judgment. Neonatology Associates, P.A. v. Commissioner,

43,

98-99

(2000); Freytag v. Commissioner, 89 T.C. 849

aff'd on another issue,

501 U.S. 868 764

(1991).

904 F.2d 1011

115 T.C.

(1987),

(5th Cir. 1990), aff'd,
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Petitioners failed to prove their advisors were
competent or had expertise to justify reliance

Petitioners failed to produce evidence with respect to the
qualifications or competency of their advisors.
Mr. Sapp testified that he reviewed the SS Mountain tax
return with Carol King, but there is no evidence Ms. King had
any expertise in the preparation of returns with respect to
conservation easements.

(Tr.

106, L. 4-8, Entire record) There

is no evidence Ms. King has any experience with appraisals, real
estate, or valuations of any kind.

as to her competency and expertise.

Ms. King failed to testify

(Entire record) Petitioners

failed to satisfy their burden of proof that Ms. King was a
competent professional with expertise in conservation easement
issues or valuation.
Mr. Sapp testified that he listened to the Van Winkle law
firm discuss the easement.

(Tr. 87, L. 11-17) There is no

evidence of the actual advisor at the law firm who advised Mr.
Sapp.

(Entire record)

Petitioners have failed to designate who

their legal advisor was and the qualifications of that adviser.
There is no evidence of an attorney at the Van Winkle law firm
who had expertise in conservation easements, appraisals, or
valuation. No attorney from the Van Winkle law firm testified on
his or her own behalf at trial.
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There is no evidence in the record that petitioners
obtained a qualified appraisal from a qualified appraiser prior
to claiming the deduction.3

No appraiser (with the obvious

exceptions of the expert witnesses) testified as to his or her
qualifications to appraise property at the time the deduction
was claimed, or as to an expertise in conservation easement
appraisal.
Petitioners failed to carry their burden of proving their
advisors were competent or had the expertise to justify
reliance.

b.

Petitioners failed they provided necessary and
accurate information to the advisors

Petitioners failed to prove they provided any information
to their advisors.

Mr. Sapp testified that when he became a

member of SS Mountain, everything was already set up.

(Tr. 85,

L. 12-22) There is no evidence Carol King had all the

3 Petitioners argue the evidence clearly establishes they relied
on the Tennille Appraisal, which was attached to their tax
returns.
While the parties stipulated in paragraph 3 of the
First Stipulation of Facts to the inclusion of the returns and
the appraisal as Exhibits 1-J and 2-J, the stipulation for the
appraisals was for the limited purpose of establishing the
document was filed by petitioners with their tax returns.
Petitioners were required to develop an evidentiary foundation
with respect to the appraisal to make additional findings of
fact from the appraisal.
Petitioners did not establish such a
foundation and cannot utilize the Tennille Appraisal as evidence
to satisfy the reasonable cause exception.
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information necessary to prepare the SS Mountain tax return.
There is no evidence Tristar obtained all the necessary
information to prepare the Sapps'

individual tax return.

There

is no evidence petitioners provided any information to any of
their tax return preparers or advisors.
Petitioners failed to carry their burden of proof with

respect to their requirement to provide the information to their
advisors.

H.The Burden of Proof is Not Shifted to the Commissioner
Pursuant to Section 7491(a)
Petitioners failed to establish the burden of proof shifts
to respondent under section 7491(a).

petitioners are in error.

As explained below,

Section 7491(a) provides that where,

in any court proceeding, a taxpayer introduces credible evidence
with respect to any factual issue relevant to ascertaining the
liability of the taxpayer for any tax imposed by subtitle A or
B, the Secretary shall have the burden of proof with respect to
such issue.
The burden of proof does not shift to respondent unless the
taxpayer has

(1)

complied with the substantiation requirements

of the Code and corresponding regulations,

(2) maintained all

records required under the Code and corresponding regulations,
and (3)

cooperated with reasonable requests made by the
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Secretary for witnesses, information, documents, meetings, and
interviews.

I.R.C. § 7491(a)(2) (A)-(B).

The taxpayer has the

burden of establishing that all of the requirements of section
I.R.C. § 7491(a) have been met.

T.C. 438

Higbee v. Commissioner,

(2001); see also S. Rep. No. 105-174, at 45

116

(1998).

The issue of whether the subject property was protected in
perpetuity is a legal issue and I.R.C. § 7491(a) does not apply.

Petitioners failed to comply with the substantiation
requirements of the Internal Revenue Code and Treasury
Regulations.
Petitioners offer no evidence to support their claim that
they cooperated with reasonable requests made by the Secretary
for witnesses, information, documents, meetings, and interviews.
Petitioners did not call the accountant or attorney who handled

the examination as a witness to testify to cooperation.
Petitioners did not call respondent's revenue agent to testify

to cooperation.

Petitioners did not offer any portion of the

examination administrative file into evidence to support their
theory of cooperation.
Petitioners failed to meet any of the criteria under I.R.C.
§ 7491(a) to shift the burden of proof to respondent.
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It is unnecessary for the Court to determine whether the
burden has shifted because the parties have provided sufficient

evidence for the Court to determine the value of the
conservation easement and that determination is unaffected by
I.R.C. § 7491(a). See Estate of Bongard v.Commissioner, 124 T.C.

95,

111

(2005); Trout Ranch, LLC v. Commissioner, T.C. Memo.

2010-283. This Court has held that "In a situation in which both
parties have satisfied their burden of production by offering
some evidence, then the party supported by the weight of the
evidence will prevail regardless of which party bore the burden
of persuasion, proof or preponderance. * * * Therefore, a shift
in the burden of preponderance has real significance only in the
rare event of an evidentiary tie. * * *" Knudsen v.

Commissioner, 131 T.C. 185, 188
Commissioner, 394 F.3d 1030,

(2008)

1039

(quoting Blodgett v.

(8th Cir. 2005), affg. T.C.

Memo. 2003-212).

I.Petitioners' Extraneous Appendixes to their Brief Should be
Disregarded
On September 8, 2015, petitioners submitted to the Court
their Seriatim Opening Brief that included attached Appendixes
B, C, D and E.

Appendix B, C, D and E should be stricken from

petitioners' brief as they were not stipulated to, introduced at
trial, or exchanged pursuant to the Court's standing order; no
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foundation has been laid to ensure their authenticity and
accuracy and respondent is prejudiced by petitioners' attempt at
this late date to supplement the record in this case after it
has been closed.
Appendix B is titled,
2004.

Practice llI:

"Land Trust Standard and Practices

Amendments."

Appendix C is titled,

Trust Standards and Practices 2004.
Easement."

Appendix D is titled,

"Land

Sample Deed of Conservation

"Penalty Approval Form."

The information in Appendixes B, C and D were not
stipulated to,

introduced at trial, exchanged pursuant to the

Court's standing order, and no foundation has been laid to
ensure its authenticity and accuracy.

As such, Appendixes B, C

and D do not constitute evidence that may be considered by the
Court under T.C. Rule 143.

Petitioners also redacted a portion of Appendix D.
Therefore, the document is not complete.
Allowing petitioners to supplement the evidence before the
Court by attaching Appendixes B, C and D to petitioners' brief
after closing the evidentiary record unfairly prejudices
respondent, as respondent was never given notice at or before

trial that petitioner would seek to introduce this evidence.
Furthermore, respondent did not have the opportunity to question
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the accuracy of the information, presented for the first time in
petitioners' brief, address the relevance of such information,
or cross-examine any witness with respect to this additional

evidence.
12

See Speer v. Commissioner, T.C. Memo 1996-323 at note

(granting petitioner's Motion to Strike appendices of the

Brief for Respondent as an improper attempt to introduce
evidence after the record was closed).
Respondent respectfully requests that the Court disregard
petitioners' brief insofar as Appendix B, Appendix C and

Appendix D.
Appendix E purports to be a copy of the Reply to
Respondent's Response to Petitioners' Motion for Partial Summary
Judgment filed by the petitioners in Graev v. Commissioner,

Docket No. 30638-08, on June 18, 2014, in the United States Tax
Court.

The document attached as Appendix E is not properly

attested as a copy of an official record, and therefore,
respondent cannot verify its source and authenticity.
Appendix E is a reply from an unrelated case.

The facts

from the reply may be entirely different than the facts of the
case before this Court.

Moreover, something done in an

unrelated case has no relevance to the present case and does not
constitute evidence that may be considered by the Court pursuant
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See Estate of Merwin v. Commissioner, 95 T.C.

(1990).

Respondent respectfully requests that the Court disregard

Appendix E from petitioners' brief.

Docket No. 21394-11 et al.

- 127 CONCLUSION

It follows that the determination of the Commissioner of
Internal Revenue should be sustained.
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Chief Counsel
Internal Revenue Service
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Exhibit A
Month
DCF
Sales Inconle
Developed Lots Available
Lots Sold
Lot Price
Gross Sales Income

0
1
2
3
4
5
6
7
8
0
37
37
37
37
37
37
37
35.25
0
0
0
0
0
0
0
1.75
1.75
229,730 229,730 229,730 229,730 229,730 229,730 229,730 229,730 229,730
0
0
0
0
0
0
0 402,028 402,028

9
10
11
12
33.5
31.75
30
28.25
1.75
1.75
1.75
1.75
229,730 232,027 232,027 232,027
402,028 406,047 406,047 406,047

Less Expenses
Development Costs
Sales, Marketing & Closing 5%
Real Estate Taxes
Overhead & Management
Risk/Profit 12%
Total Expenses

3,637,378
0
0
0
0
3,637,378

0
0
3,981
0
0
3,981

Net Income From Lot Sales
P.V. Factor @ 12%

-3,637,378
1

-3,981
0.9901

-3,981
-3,981
-3,981
-3,981
0.9603 0.97059 0.96098 0.95147

-3,981 321,661 321,850
0.9421 0.93272 0.92348

322,038 325,483 325,671 325,860
0.91434 0.90529 0.89632 0.88745

Present Value

-3,637,378

-3,942

-3,823

-3,750 300,020 297,222

294,452 294,656 291,905 289,184

0
0
3,981
0
0
3,981

0
0
3,981
0
0
3,981

-3,864

0
0
3,981
0
0
3,981

-3,826

0
0
3,981
0
0
3,981

-3,788

Development costs are based on the 12 parcel Project Cost Analysis (Ex. 39-P, at 9).
Survey
Site & Landscape Improvements
Grading & Road
Fees-Landscaping & Engineering
Erosion Control & Drainage
Contingency
Rock Excavation

PCA
30,000
873,300
310,125
176,788
41,950
142,507
120,000

3x
1x
3x
3x
3x
1x
3x

Actual
90,000
873,300
930,375
530,364
125,850
142,507
360,000

0
0
3,981
0
0
3,981

0
20,101
3,981
8,041
48,243
80,366

0
20,101
3,792
8,041
48,243
80,177

0
20,101
3,604
8,041
48,243
79,989

0
20,302
3,416
8,121
48,726
80,565

0
20,302
3,228
8,121
48,726
80,377

The actual subdivision is 37 parcels, roughly 3 times larger.
Pond & Dam Construction
Conservation Fees
Overhead/Maintenance Equipment
Appraisal
Legal & Accounting
Barn Construction
Improvement Costs to date
Totals

PCA
80,000
55,000
100,000
3,000
75,000
124,259
141,723
2,273,652

1x
1x
1x
3x
1x
1x
1x

Actual
80,000
55,000
100,000
9,000
75,000
124,259
141,723
3,637,378

0
20,302
3,039
8,121
48,726
80,188

Month
DCF
Sales Income
Developed Lots Available
Lots Sold
Lot Price
Gross Sales Income
Less Expenses
Development Costs
Sales, Marketing & Closing 5%
Real Estate Taxes
Overhead & Management
Risk/Profit 12%
Total Expenses

13
14
15
16
17
18
19
20
21
26.5
24.75
23
21.25
19.5
17.75
16
14.25
12.5
1.75
1.75
1.75
1.75
1.75
1.75
1.75
1.75
1.75
234,347 234,347 237,347 236,691 236,691 236,691 239,058 239,058 239,058
410,107 410,107 415,357 414,209 414,209 414,209 418,352 418,352 418,352

0.00
20,505
2,879
8,202
49,213
80,799

0
20,505
2,689
8,202
49,213
80,609

0
20,768
2,499
8,202
49,843
81,312

0
20,710
2,309
8,264
49,705
80,989

0
20,710
2,119
8,264
49,705
80,799

0
20,710
1,929
8,264
49,705
80,609

0
20,918
1,739
8,367
50,202
81,226

0
20,918
1,548
8,367
50,202
81,035

0
20,918
1,356
8,367
50,202
80,843

22
23
24
10.75
9
7.25
1.75
1.75
1.75
241,448 243,863 246,301
422,534 426,760 431,027

0
21,127
1,168
8,451
50,704
81,450

0
21,338
978
8,535
51,211
82,062

0
21,551
788
8,621
51,723
82,684

Net Income From Lot Sales
P.V. Factor @ 12%

329,308 329,498 334,046 333,221 333,411 333,601 337,126 337,317 337,509
0.87866 0.86996 0.86135 0.85282 0.84438 0.83602 0.8277 0.81954 0.81143

341,084 344,698 348,343
0.8034 0.79544 0.78757

Present Value

289,350 286,650 287,730 284,177 281,525 278,897 279,052 276,445 273,865

274,027 274,187 274,345

Month
DCF
Sales Income
Developed Lots Available
Lots Sold
Lot Price
Gross Sales Income

25
26
27
28
5.5
3.75
2
0.25
1.75
1.75
1.75
0.25
248,764 248,764 248,764 251,252
435,337 435,337 435,337 62,813

Present Value of Cash Flows
$

2,321,611 Before Value

Less Expenses

Development Costs
Sales, Marketing & Closing 5%
Real Estate Taxes
Overhead & Management
Risk/Profit 12%
Total Expenses

0
21,767
598
8,707
52,240
83,312

0
21,767
407
8,707
52,240
83,121

0
21,767
217
8,707
52,240
82,931

0
3,141
27
1,256
7,538
11,961

Net Income From Lot Sales
P.V. Factor @ 12%

352,025 352,216 352,406 50,852
0.77977 0.77205 0.7644 0.75684

Present Value

274,498 271,928 269,379

38,487

The present value of cash flows is the summation of the final
net present value for months 0 through 28, inclusive.

