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 Bosque Canyon Ranch, L.P. v. Commissioner, T.C. Memo 2015-130 (U.S.T.C. 2015), rev’d 

No. 16-60068 , – F.3d -- (5th Cir. Aug. 11, 2017)(Bosque Canyon Ranch II) 
 State: Texas 
 Procedural Status: Case active.  On remand to Tax Court. 
 Date: 2017 
 Keywords: Appraisal penalty; baseline documentation; capital gain; charitable 

deduction; disguised sale; Internal Revenue Code; private conservation easement; 
protected in perpetuity; qualified real property interest; reasonable cause; section 
170(h); standard of review; substantial  compliance; syndication. 

 Summary of Facts and Issues: In 2003, Bosque Canyon Ranch, a Texas partnership, 
purchased a 3,744-acre ranchland parcel for about $5 million and spent another $2.2 
million on improvements over the next two years.  In 2005, BCR began marketing 
limited partnership units at $350,000 per unit.  Between October and December 2005, 
BCR received payments totaling $8.4 million from 24 land unit purchases.  Each 
purchaser became a limited partner, and the partnership subsequently distributed to 
each limited partner a fee simple interest in an undeveloped five-acre “Homesite” 
parcels.  The majority of the land was held for various outdoor amenities for use by the 
partners.  The distribution of Homesite parcels was conditioned on BCR I granting a 
conservation easement to the North American Land Trust (NALT) on 1,750 acres of the 
ranch.  BCR granted the easement in December 2005, excluding the Homesites from the 
easement.  But the easement included a provision that the boundaries of the Homesite 
parcels (and by corollary the easement’s internal boundaries with those Homesite 
parcels) could be adjusted, provided that any such adjustment could not “in [NALT’s] 
reasonable judgment, directly or indirectly result in any material adverse effect on any 
of the Conservation Purposes” and that the area of each Homesite could not be 
increased.  BCR received an appraisal valuing the easement at $8,400,000 -- the same 
amount as the total land unit sales.  Between 2005 and 2007, BCR set up a separate 
partnership and structured a virtually identical development and conservation 
easement arrangement on another 1,732 acres of the ranch.  The 2007 easement 
excluded 23 Homesite parcels and was appraised at $7,500,000.  Following these 
various transactions, the 47 limited partners owned approximately 235 acres, and 3,482 
of the remaining 3,509 acres were subject to either the 2005 or the 2007 
easement.  The IRS challenged the charitable contribution deductions on two separate 
grounds.  First, it cited Belk to claim that the boundary adjustment provision violated 
the requirement in § 170(h)(2)(C) that a specific parcel of real property be permanently 
protected by the easement.  Second, it contended that the baseline documentation for 
each easement was inadequate to meet the requirements of Reg. § 1.170A-
14(g)(5)(i).  For example, one report included in the baseline for the December 2005 
easement was dated March 2007 and thus was added 15 months after that easement’s 
closing.  Meanwhile, the Baseline for the December 2007 easement was not signed until 
November 2008.  Furthermore, much of data in each Baseline was current only as of 
April 2004, not the date of each easement’s respective conveyance.  Meanwhile, taking 
an additional angle, the IRS argued that the sale of partnership interests and subsequent 
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distribution of Homesite parcels was a disguised sale under I.R.C. § 707 and, therefore, 
the partnerships owed capital gains tax on these transactions. 

 Holding:  The Tax Court ruled for the IRS in all respects.  First, citing Belk, it held that the 
easements did not qualify for deductions because of the boundary adjustment 
provision.  Second, the court said that the 2005 and 2007 baseline documentations were 
“unreliable, incomplete, and insufficient to establish the condition of the relevant 
property on the date the respective easements were granted.”  The court denied a 
substantial compliance contention made by the partnerships on the baseline 
issue.  Third, the court held that the transactions between the partnerships and the 
limited partners were indeed disguised sales.  Fourth, the court assessed gross valuation 
misstatement penalties under I.R.C. § 6662(h).  For the 2005 donation, where a 
reasonable cause exception to the penalty was applicable, the court noted the poor 
baseline documentation practices in denying this exception. 
 November 2017 Update: In a 2-to-1 split decision, the Fifth Circuit reversed and 

remanded.  As a preliminary matter, the Circuit held that the standard of statutory 
review for conservation easement deductions should be ordinary, rather than strict.  
Next, the Court was much more forgiving on the baseline issue, first noting that the 
Regulation’s permissive rather than mandatory language as to what might be 
included in a baseline indicated an intent to be “flexible and illustrative rather than 
rigid.”  The Court determined that the wealth of maps, photos, and habitat reports 
that were included in the baselines was “more than sufficient to establish the 
condition of the property prior to the donation.”  In particular, the Fifth Circuit 
wrote: “The Tax Court’s hyper-technical requirements for baseline documentation, if 
allowed to stand, would create uncertainty by imposing ambiguous and subjective 
standards for such documentation and are contrary to the very purpose of the 
statute. If left in place, that holding would undoubtedly discourage and hinder 
future conservation easements.” Finally, the Court found that allowing limited 
changes to the internal boundaries was supportive of, and not inconsistent with, the 
perpetuity requirements of § 170(h).  In a key section citing earlier D.C. Circuit and 
First Circuit appellate decisions, the Fifth Circuit wrote, “The common-sense 
reasoning that [Simmons and Kaufman] espoused, i.e., that an easement may be 
modified to promote the underlying conservation interests, applies equally here. 
The need for flexibility to address changing or unforeseen conditions on or under 
property subject to a conservation easement clearly benefits all parties, and 
ultimately the flora and fauna that are their true beneficiaries.”  The Fifth Circuit also 
noted approvingly that the homesites were generally clustered in a particular area of 
the protected properties around the only existing road, and thus it was highly 
unlikely that the boundary adjustment provision could be abused to allow the 
homesites to be scattered throughout the protected properties.  Moreover, because 
the potential boundary adjustments were to homesites that were fully within the 
protected property’s external boundaries, the Fifth Circuit distinguished the 
situation from the Fourth Circuit’s decision in Belk v. Commissioner, 774 F.3d 221 
(4th Cir. 2014)(Belk III), which held that limited “substitution” changes to the external 
boundaries of a conservation easement rendered the easement ineligible under § 
170(h).  One judge out of the three-judge panel filed a separate opinion, dissenting 
in part and concurring in part. After rejecting the majority’s “impermissibly lax 
standard” for statutory interpretation, the dissent opined that the Bosque easement 
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allowed for more than de minimis changes as to which property was protected and 
therefore failed the Belk test that “a conservation easement must govern a defined 
and static parcel.” 

 Analysis and Notes:  November 2017 Update: Commentators are lining up to analyze 
this important case limiting the reach of Belk and Balsam Mountain. We will be watching 
for the other circuits to evaluate remaining cases in process. For a sampling of the 
commentary see: NALT, Misti Schmidt, Jonathan Bockian, S. Beaux Jones, Ronald Levitt 
and Michelle Abroms Levin, and Rob Levin. 
 Previous: This case is significant on a number of levels.  First, it represents another 

application of the principles underlying Belk and Balsam Mountain Investments.  
(The holder here, NALT, was the same land trust involved in the recent Balsam 
Mountain Investments case and the 2009 Kiva Dunes case.)  Second, the opinion 
breaks new ground in holding that an inadequate baseline documentation can 
defeat a tax deduction.  Although other Tax Court rulings have touched on baseline 
issues, never before has the IRS taken direct aim at insufficient baseline practices.  
This case should be seen as a wake-up call for land trusts to make sure they finish 
complete and up-to-date baselines prior to closing an easement (See Practice 11B of 
Land Trust Standards and Practices).  Third, although the disguised sale issue 
involves partnership law and is not specific to land conservation, it is nevertheless 
important to the land trust community because over the last few years a handful of 
conservation easement promoters have pushed dubious syndication schemes, 
attracting IRS concern.  Typically, substantial overvaluation of the easement 
appraisal is a key part of these schemes.  Here, although the transaction scheme 
with the limited partners was not a typical syndication because the partners actually 
received developable residential sites, the two easements combined were valued at 
$15.9 million but the aggregate purchase price and capital improvements to the 
property was only $7.17 million, indicating a substantial overvaluation.  See the 
Alliance’s Important Advisory: Syndication for more information regarding the need 
for heightened due diligence and documentation when encountering complex pass-
through entity transactions, especially with the additional factors present in this 
case of sales to multiple investors and multiples of deduction valuation over the 
purchase price in just a few years.  For another recent disguised sale case, see SWF 
Real Estate, LLC. v. Commissioner, below. 

 

 Rutkoske v. Commissioner, 149 T.C. No. 6 (U.S.T.C. Aug. 7, 2017) 

 State: Maryland 

 Procedural Status: Case active.  Trial pending. 

 Date: 2017 

 Keywords: Agricultural conservation easement; bargain sale; charitable deduction; 
Internal Revenue Code; private conservation easement; qualified farmer; section 170. 

 Summary of Facts and Issues: In 2009, brothers Mark and Felix Rutkoske were in the 
business of farming, each of them spending at least 2,500 hours engaged in physical 
labor and management services in growing and harvesting a variety of crops. Through 
numerous entities they owned seven parcels of land in Maryland and Delaware, totaling 
1,455 acres. In June 2009, Browning Creek, LLC, of which each brother was a 50% 
member, granted a conservation easement on a 355-acre parcel of farmland in 
Earleville, Maryland to the Eastern Shore Land Conservancy. They were paid $1,505,000 
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for the easement, and separately claimed charitable deductions of $667,500 based on 
the difference between the appraised before value of $4,970,000 and the appraised 
after value of $2,130,000, minus the purchase price. Immediately after the bargain sale 
of the easement, the LLC sold the conserved property for $1,995,000 and reported a 
substantial capital gain in that transaction, along with a capital gain from the sale of the 
easement. That same year, they reported farming wage income of $17,000 and $29,000, 
respectively. The Rutkoskes claimed status as a “qualified farmer” under § 
170(b)(1)(E)(v), thus gaining eligibility for enhanced easement income tax benefits under 
§ 170(b)(1)(E)(iv). Under this provision, the donor may deduct the value of the donation 
up to 100% of her contribution base, as opposed to the general 50% limitation.  Section 
170(b)(1)(E)(v) defines the term “qualified farmer or rancher” as an individual whose 
gross income from the trade or business of farming (within the meaning of § 
2032A(e)(5)) is greater than 50% of the individual’s gross income for the taxable year. 
The IRS objected, contending that the sale of land or conservation easements are not 
activities listed in § 2032A(e)(5) and therefore those proceeds not constitute income 
from the trade or business of farming for purposes of determining “qualified farmer” 
status under § 170(b)(1)(E)(v). 

 Holding: The Tax Court examined the gross income of the Rutkoskes to determine 
whether 50 percent of their income was from the business of farming within the 
meaning of section 2032(A)(e)(5). The Court interpreted “within the meaning of 
2032(A)(e)(5)” to mean that the income must come only from the specific activities 
listed in I.R.C. § 2032(A)(e)(5). Here, income from the sale of the easement and the fee 
interest in the farm contributed more than 50 percent to the adjusted gross income, 
and the Tax Court found that such a sale did not fit within the activities listed by § 
2032(A)(e)(5). Even though the taxpayers continued to farm and the Tax Court 
acknowledged that “the taxpayers are in the business of farming,” it held that being a 
qualified farmer is different from being a farmer because of the exhaustive list in § 
2032(A)(e)(5).  The Tax Court further noted another obstacle to claiming “qualified 
farmer” status. The easement was sold by the LLC, and I.R.C. § 702(b) provides that the 
character of income distributed to partners must be determined as if realized by the 
LLC, which was in the business of leasing real estate and not in the business of farming. 
Thus, in the Rutkoskes’ hands the easement and land sale proceeds did not constitute 
income from the trade or business of farming. 

 Analysis and Notes: This case highlights the difficulty of applying the qualified farmer 
rule, particularly because the rule hinges on gross income. On the one hand, a non-
farmer taxpayer could buy a farm enterprise to meet the 50 percent income threshold, 
donate a conservation easement over any piece of property (farm or not) and offset all 
income, including the taxpayer’s remaining 50 percent of nonfarm income for that year. 
On the other hand, a legitimate farmer who sells a conservation easement at a bargain 
sale (or makes another large real property sale in the same year) could miss being 
“qualified” because of the disparate impact of that single sale on the farmer’s income 
that year. The Tax Court explicitly acknowledged the challenge but was compelled to 
follow the statutory language. 

 
 Ten Twenty Six Investors v. Commissioner, T.C. Memo 2017-115 (U.S.T.C. June 15, 2017) 

 State: New York 
 Procedural Status: Case active.  Period for appeal still open. 

https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11275


 Date: 2017 
 Keywords: Charitable deduction; definition of conservation easement; enabling statute; 

façade easement; historic preservation easement; Internal Revenue Code; private 
conservation easement; protected in perpetuity; recording; remoteness; section 170(h). 

 Summary of Facts and Issues:  In December 2004, Ten Twenty Six Investors granted a 
historic preservation façade easement on a ten-story warehouse to the National 
Architectural Trust (NAT).  However, NAT failed to record the easement until December 
2006.  The IRS disallowed the $11.3 million deduction in its entirety, and the taxpayer 
filed suit. 

 Holding:  The Tax Court disallowed the deduction because of the failure to timely record 
the easement.  The court found this case to be nearly identical to Zarlengo, Rothman, 
and Mecox Partners LP, all discussed below. As in Mecox Partners, the Tax Court 
rejected the argument that because the easement didn’t explicitly reference New York’s 
conservation easement enabling statute, the easement was a common law restrictive 
covenant instead of or in addition to a statutory conservation easement.  And even if 
the Court granted this definitional argument, the easement would fail to meet the 
perpetuity requirements of I.R.C. § 170(h)(5) because the possibility that the easement 
could be defeated by the late recording was not so remote as to be negligible.  In 
particular, the Court noted the possibilities that NAT would transfer the easement or 
that the landowner would sell or mortgage the property and purposefully or 
inadvertently fail to notify the buyer of the easement encumbrance.  The fact that the 
landowner was not actively marketing the property, as was the case in Zarlengo, was 
immaterial because the remoteness test is applied at the time of the easement 
conveyance, and not in hindsight. 

 Analysis and Notes: Easement grantors are now zero-for-four in late-recorded easement 
cases, and this decision should come as no surprise to anyone.      

 
 Partita Partners LLC v. United States, 118 A.F.T.R.2d 2016-6243, 2016 WL 6238611 

(S.D.N.Y. Oct. 25, 2016)(Partita I); 2017 WL 2937689 (S.D.N.Y. July 10, 2017)(Partita II) 
 State: New York 
 Procedural Status: Case active.  Period for appeal still open. 
 Date: 2017 
 Keywords: Appraisal penalty; charitable deduction; entire exterior; façade easement; 

historic preservation easement; Internal Revenue Code; protected in perpetuity. 
 Summary of Facts and Issues: In 2003, Partita Partners LLC (Partita) purchased a four-

story building in New York City’s Upper East Side Historic District for $4,050,000.  Partita 
donated a historic preservation façade easement to the Trust for Architectural 
Easements (TAE) in 2008 and claimed a charitable deduction of $4,186,000.  The 
easement allowed for additional development of the building, including two new stories 
comprising up to 2,700 square feet, upon TAE’s written approval.  The IRS challenged 
the deduction in its entirety, claiming that the easement, by allowing additional vertical 
expansion, did not preserve “the entire exterior of the building (including the front, 
sides, rear, and height of the building),” as required by I.R.C. § 170(h)(4)(B)(i)(I) for all 
façade easements donated post-2006.   

 Holding:  The District Court agreed with the IRS, finding that the easement failed to 
preserve the entire exterior by allowing additional floors to be added.  In particular, the 
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court found such expansion disqualifying even if the added floors would not exceed the 
height of the bulkhead that currently existed on the building’s roof.  
 July 2017 Update: In a July 2017 decision, the District Court denied the taxpayer’s 

motion for partial summary judgment on the appraisal penalties, and scheduled the 
issue for trial.  In particular, the court rejected Partita’s argument that because 
Partita I was decided on the threshold question of the easement’s eligibility under § 
170(h) and not on valuation grounds, that no valuation misstatement penalty could 
be applied.  The court cited the United States Supreme Court’s decision in United 
States v. Woods, 134 S. Ct. 557 (U.S. 2013) and subsequent cases for the principle 
that valuation misstatement penalties could be assessed for many different kinds of 
non-valuation reasons that result in an income tax liability.  The court also rejected a 
technical argument that the IRS has not shown that the penalties were approved in 
writing. 

 Analysis and Notes:  Whether a building can be expanded but nevertheless somehow 
preserve its “entire exterior” is an issue of first impression.  The court here squarely 
sided with the IRS, finding that the relevant provision of 170(h) is unambiguous in 
prohibiting such expansion.   

 
 RP Golf, LLC v. Commissioner, T.C. Memo. 2012-282 (U.S.T.C. 2012)(RP Golf I); T.C. Memo 

2016-80 (U.S.T.C. 2016)(RP Golf II); aff’d --- F.3d --- (8th Cir. June 26, 2017)(RP Golf III) 
 State: Missouri 
 Procedural Status: Case concluded. 
 Date: 2017 
 Keywords: Charitable deduction; clearly delineated governmental policy; enabling 

statute; golf course; habitat; Internal Revenue Code; mortgage subordination; oral 
agreement; private conservation easement; section 170(f)(8); section 170(h); substantial 
compliance; title. 

 Summary of Facts and Issues: On December 29, 2003, National Golf Club of Kansas City, 
LLC (National Golf), a subsidiary of RP Golf, LLC, donated a conservation easement on a 
277-acre property to the nonprofit Platte County Land Trust (PLT).  RP operated two 
private golf courses on the protected property.  The easement’s granting provision 
stated that the grant was made “in consideration of the covenants and representations 
contained herein and for other good and valuable consideration.”  In a 2008 letter, PLT 
thanked RP Golf for the easement and included a statement that it did not provide any 
goods or services in exchange for the easement.  The IRS challenged the deduction for 
lack of a contemporaneous written acknowledgment and for failure to meet the open 
space (§ 170(h)(4)(A)(iii)) or wildlife habitat (§ 170(h)(4)(A)(ii)) conservation purposes 
test.  Furthermore, RP Golf did not obtain a written subordination of two mortgages 
that encumbered the protected property prior to the date of the easement 
execution.  Rather, the subordinations were executed in April 2004 and retroactively 
made effective as of December 31, 2003, which was one day after the easements were 
recorded.  RP Golf claimed at trial that the mortgagee banks had orally agreed to the 
easement conveyances before the execution of the easement, even though the 
mortgages required any such agreements to be in writing.  Another issue addressed in 
the briefs was an alleged discrepancy over the boundaries of the protected 
property.  The protected property was identified in the easement as comprising 277 
acres, but included an area of land that National Golf, the easement grantor, was later 
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found not to have owned.  It appears that RP Golf inadvertently failed to include this 
area when it conveyed a deed to National Golf.  In any event, RP Golf claimed a 
charitable deduction of $16.4 million based on an appraisal finding a before value of 
$17.4 million and an after value of $1 million.  The appraisal assumed a protected 
property of 277 acres.   

 Holding:  In a 2012 opinion the Tax Court held, following Simmons and Averyt and 
breaking with Schrimsher, that the conservation easement itself met the requirements 
of a contemporaneous written acknowledgment.  Without expressly stating so, the 
easement as a whole made clear that no goods or services were received in exchange 
for the easement.  The phrase “for other good and valuable consideration” was 
interpreted as boilerplate of no legal effect for purposes of § 170(f)(8).  Next, the Tax 
Court noted that RP had conceded that the easement was not pursuant to a clearly 
delineated governmental conservation policy and therefore did not meet the open 
space test of § 170(h)(4)(A)(iii), because the state’s conservation policy at the time of 
the donation, as set forth in Missouri’s conservation easement enabling statute, was 
limited to counties having a population of more than 200,000 residents or in any 
adjoining county.  (Platte County, the location of this conservation easement, did not 
have more than 200,000 residents.)  Finally, the Tax Court denied summary judgment to 
both sides on the question of whether the easement protected significant wildlife 
habitat within the meaning of § 170(h)(4)(A)(ii), and it does not appear that this issue 
was substantively briefed by the parties.   
 July 2016 Update: In an April 2016 opinion the Tax Court held that the easement 

failed to qualify for a deduction due to the absence of a timely mortgage 
subordination.  The court noted that the possibility of an oral subordination had 
been considered and rejected by the Tax Court in Mitchell I.  The court also noted 
that Missouri's statute of frauds requires a written agreement where any interest in 
land is involved.  Moreover, the court found that the late subordinations were 
flawed in their language (consents only) and failed to recite exactly what and how 
much of the liens were subordinated.  On the boundary issue, the Tax Court held 
that because National Golf had no legal title to a certain portion of the protected 
property, that part of the easement was not a charitable contribution to PLT and the 
value of those acres must be removed from any potential charitable deduction.  In 
particular, a curative remedy under Missouri’s title standards was deemed to be 
ineffective to salvage the charitable deduction.   

 July 2017 Update: The Eighth Circuit followed the Ninth Circuit in Minnick and the 
Tenth Circuit in Mitchell, holding that any mortgage subordination must occur by the 
time of the easement donation in order for the easement to be protected in 
perpetuity under § 170(h)(5) or Reg. § 1.170A-14(g)(2). 

 Analysis and Notes:  At the time of this easement donation, Missouri had a unique 
conservation easement enabling statute that only authorized easements in certain counties, 
as noted above.  In 2011, Missouri overhauled its enabling statute to essentially follow the 
Uniform Conservation Easement Act.  The portion of the opinion concerning the clearly 
delineated governmental conservation policy does not establish new case law because RP 
had conceded the issue.  However, the fact that it had to concede the issue underscores 
that land trusts and landowners should conduct a thorough analysis in the easement 
planning stages of whether a donated easement meets the clearly delineated standard. 

 



 Big River Development, L.P. v. Commissioner, T.C. Memo. 2017-166 (U.S.T.C. Aug. 28, 
2017) 

 State: Pennsylvania 

 Procedural Status: Case active.   

 Date: 2017 

 Keywords: Façade easement; charitable deduction; contemporaneous written 
acknowledgment; historic preservation easement; integration provision; Internal 
Revenue Code; private conservation easement; section 170(f)(8); valuation. 

 Summary of Facts and Issues: In January 2005, Big River Development, L.P. (BRD) 
granted a historic preservation façade easement to the Pittsburgh History and 
Landmarks Foundation (PHLF). The easement protected the façade of the circa 1901 
Armstrong Cork Factory building. BRD claimed a $7.14 million charitable deduction, but 
the IRS challenged the deduction on valuation grounds and also due to a lack of a timely 
contemporaneous written acknowledgment (CWA).  A CWA letter was sent, but not 
until over two years after the easement was conveyed. On summary judgment before 
the Tax Court, BRD argued that the conservation easement deed itself constituted a 
CWA.   

 Holding: In language very similar to 310 Retail, LLC (see below), which had been issued a 
few days earlier, the Tax Court once again held that the easement deed qualified as a 
CWA.  In particular, the easement qualified because it included a reference to a 
stewardship donation as “consideration.”  This reference, paired with an integration 
provision stating that the easement constituted the entire agreement between the 
parties, was enough to negate the existence of any other consideration not stated in the 
easement.   

 Analysis and Notes: See 310 Retail, LLC for additional analysis. 
 

 310 Retail, LLC v. Commissioner, T.C. Memo. 2017-164 (U.S.T.C. Aug. 24, 2017) 

 State: Illinois 

 Procedural Status: Case active.   

 Date: 2017 

 Keywords: Façade easement; charitable deduction; contemporaneous written 
acknowledgment; historic preservation easement; integration provision; Internal 
Revenue Code; private conservation easement; section 170(f)(8); valuation. 

 Summary of Facts and Issues: Sometime before 2006, 310 Retail LLC acquired the 
historic Metropolitan Tower in Chicago.   In December 2005, the LLC granted a historic 
preservation façade easement to the Landmarks Preservation Council of Illinois (LPCI).  
The LLC claimed a $26.7 million charitable deduction, but the IRS challenged the 
deduction on valuation grounds and also due to a lack of a timely contemporaneous 
written acknowledgment (CWA).  A CWA letter was sent, but not until over three years 
after the easement was conveyed. On summary judgment before the Tax Court, the LLC 
argued that the conservation easement deed itself constituted a CWA.   

 Holding: Following RP Golf I and Averyt, the Tax Court held that the easement deed 
qualified as a CWA.  In particular, the easement stated that the easement was an 
unconditional gift. This statement, paired with an integration provision stating that the 
easement constituted the entire agreement between the parties, was enough to negate 
the existence of any other consideration not stated in the easement.  At the same time, 
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following 15 West 17th St. LLC, the Tax Court once again rejected the claim that an 
amended IRS Form 990 by the easement holder could qualify as a CWA. 

 Analysis and Notes: Despite the outcome in this case, land trusts and landowners are 
still well advised to prepare a separate CWA at the time of the easement donation, to 
avoid any challenge by the IRS. 

 

 RERI Holdings I, LLC v. Commissioner, 149 T.C. No. 1 (U.S.T.C. July 3, 2017) 

 State:  

 Procedural Status: Case active.  Trial pending. 

 Date: 2017 

 Keywords: Charitable deduction; Form 8283; Internal Revenue Code; remainder 
interest; section 170; substantial compliance. 

 Summary of Facts and Issues: In a complicated series of transactions, RERI Holdings I, 
LLC paid $2.95 million in March 2002 to acquire a remainder interest in an industrial 
property located in California. The agreement that created the remainder interest 
provided covenants intended to preserve the value of the subject property but also 
limited the remedy available to the holder of the remainder interest for a breach of 
those covenants to immediate possession of the property; in no event would the holder 
of the corresponding term interest be liable for damages to the holder of the remainder 
interest. In 2003, RERI assigned the remainder interest to the University of Michigan. On 
its 2003 return, RERI claimed a deduction under § 170(a)(1) of $33 million. The Form 
8283, Noncash Charitable Contributions, that PS attached to its return provides the date 
and manner of its acquisition of the contributed remainder interest but left blank the 
space for the “Donor’s cost or other adjusted basis”. 

 Holding: The Tax Court held that RERI’s omission from its Form 8283 of its cost or other 
adjusted basis violated the substantiation requirement of Reg. § 1.170A-13(c)(4)(ii)(E), 
and because the disclosure of its cost or other basis would have alerted the IRS to a 
potential overvaluation of that property, substantial compliance was not applicable. 
Thus, the deduction was denied in full. 

 Analysis and Notes: Although not a land conservation matter, this case is notable for its 
insistence that the entire Form 8283 be completed. 

 
Partnership gets fraction of $24 million historic easement deduction 
A partnership was allowed only $4.6 million of the $24.4 million in charitable contribution 
deductions it claimed for a historic building in Ohio. Nautica Phase 2 LP, which owns the 
Historic Powerhouse in Cleveland, was also only eligible for $295,640 in conservation easement 
basis reductions, not $1.6 million as the company had originally claimed, U.S. Tax Court Chief 
Judge L. Paige Marvel concluded in an April 21 stipulated decision (Nautica Phase 2 LP v. 
Commissioner, T.C., No. 14859-16, stipulated decision 4/25/17), and assessed a 40 percent 
accuracy-related penalty for any underpayment of tax resulting from the adjustments to the 
claimed charitable contributions. The company argued in a June 28 petition that its contribution 
of a conservation right in the building to the Historic Warehouse District Development Corp. of 
Cleveland (HWDDC) met the statutory requirements of tax code Section 170 for charitable 
contribution deductions, writing that the company decided after a 2010 renovation to maintain 
and preserve the conservation features of the building and refrain from building any addition 
onto the exterior of the property, contributing the conservation right to HWDDC.  
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