
IRS Notice 2017-10: What Land Trusts Need to Know 
The Internal Revenue Service is working to halt conservation donations that give investors back more 
money than they donate. IRS Notice 2017-10 (the “Notice”), published Dec. 23, 2016, identifies and 
classifies certain highly overvalued conservation easement transactions as “listed transactions.” As a 
result, investors and “material advisors” must file a report identifying these transactions to the IRS by 
May 1, 2017. If obligated individuals or entities fail to file this report, they could face severe fines. 

So that land trusts can better understand the Notice and its repercussions, the Land Trust Alliance has 
prepared this document in conjunction with leading legal experts. This general overview will likely 
answer most questions you have about the Notice. If you have additional questions, contact Land Trust 
Alliance Conservation Defense Director Leslie Ratley-Beach at lrbeach@lta.org. 

What does the Notice mean for land trusts? 

For almost all conservation donations, the Notice will not affect donors or land trusts. The Notice 
specifically exempts land trusts from having to report simply because the land trust accepted an 
easement or land donation. Moreover, the problematic transactions described in the Notice are rare, 
and very few Alliance member land trusts have ever seen one of these transactions, let alone 
participated in one. 

So the notice doesn’t affect traditional donations? 

The Notice narrowly targets investment scheme transactions and is not intended to be a deterrent to 
traditional conservation donations. Donations made by an individual, family or family partnership 
that has not sold partnership interests are not subject to the Notice. Donations from other entities,
too, are unlikely to be subject to the Notice because the Notice narrowly defines covered 
transactions to those that feature four specific characteristics (see below). 

What transactions does this Notice cover? 

With this Notice, the IRS is targeting transactions involving conservation easements and land donations 
in which very high tax deductions are deliberately and explicitly “promoted” to potential investors. 
These transactions, which serve to shelter income from tax, generally involve investors who otherwise 
have little or no interest in the specific property. 

Section 2 of the Notice explicitly lists the four elements of a “listed transaction.” To qualify as being 
subject to the Notice, all four requirements must be present: 

• promotional materials, which can be oral or written; and

• investors; and

• a promised federal tax deduction that is at least 250% of the investor’s investment; and

• the contribution and deduction.

A transaction that meets all four requirements is what the IRS wants to review more closely. And rightly 
so. An investor can only realize this sort of deduction if the value of the property has dramatically 
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increased in value between the time of their investment and the donation – which in many of these 
transactions is less than one year. 

It should be noted these are the same types of transactions the Alliance warned land trusts to avoid in 
our advisories published in June 2015 and August 2016. In those advisories, we cautioned that 
overvalued conservation easement transactions should cause serious concern to land trusts following 
Standard 10 of Land Trust Standards and Practices. Please continue to use the latest advisory and other 
Alliance-issued materials to assist your outside counsel in assessing any questionable transactions. 

Does this Notice only apply to 2016 transactions? 

No. The Notice requires reporting on transactions entered into on or after January 1, 2010, that meet all 
the qualifications outlined above. 

What’s this I see about an exemption for land trusts? 

Generally speaking, land trusts (i.e. donees) are not required to report a transaction to the IRS. The 
Notice expressly states: 

For purposes of this notice, a donee described in § 170(c) [of the Internal Revenue Code] shall 
not be treated as a party to the transaction under § 4965 [of the Internal Revenue Code] or a 
participant under § 1.6011-4 [of the Treasury Regulations]. 

As a practical matter, this means no land trust should fear it is required to report under the Notice 
simply because it worked with a donor to complete and accept a conservation donation. Even if the 
donation fits the description above of a “listed transaction,” land trusts are still not obligated to report 
the transaction. The only exception would be where the land trust acted as a “material advisor” in the 
transaction. 

What would make a land trust a “material advisor” to a transaction? 

As defined by 26 CFR 301.6111-3, a land trust becomes a “material advisor” only when it: 

 provides “material aid, assistance, or advice” including a “tax statement” about a listed
transaction (see below, but note this does not include any statement by a land trust in its role as
donee); and

 receives at least $10,000 for doing so.

Generally speaking, land trusts are not a “material advisor” to a transaction for the purposes of this 
Notice. 

But what about negotiating an easement? Or signing Form 8283? Or any of the many other tasks land 

trusts complete to facilitate a donation? Does any of that work make a land trust a “material 

advisor”? 

No. Under normal circumstances, the usual and customary tasks associated with conservation easement 
transactions will not make a land trust a “material advisor” for the purposes of this Notice. These usual 
and customary tasks include – but are not limited to – discussing land conservation with potential 
donors, negotiating, signing and accepting a conservation easement, preparing a baseline 
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documentation report, sending a “contemporaneous written acknowledgement” or “gift letter,” or 
signing Form 8283. 

The IRS isn’t trying to trick land trusts. The Service knows what being a donee involves, and the Service 
wouldn’t have specifically provided an exclusion for accepting a donation if the donee’s usual and 
customary tasks would require the donee reporting itself as a “material advisor.” This fact is affirmed by 
contrasting this Notice with other, similar notices. In these other instances, charities and nonprofits that 
received donations were specifically included by being made parties to the transaction. 

In short, if the IRS wanted information from land trusts, it had the power to demand it. Instead, the 
Service has excluded land trusts. If, however, you have any questions about a particular transaction or 
were paid more than $10,000 for work on a transaction that appears to meet the requirements of the 
Notice, please consult your land trust tax attorney. 

What does the Notice mean when it talks about “substantially similar” transactions? 

Donations of land in fee that meet the criteria described in the Notice also are likely to be subject to 
reporting requirements. When the IRS identifies a “listed transaction,” the listing applies not just to the 
exact transaction described, but also to transactions that are “substantially similar.” A syndication of 
deductions from the donation of land in fee, where investors are promised the potential of a deduction 
more than 2.5 times their investment, is very likely to be seen by the IRS as “substantially similar” to the 
conservation easement donation described in the Notice. 

Just so I know, what are the penalties for not reporting? 

For a “material advisor,” the penalty for not reporting is the greater of $200,000 or 50% of the gross 
income the advisor received for aiding the transaction. Reporting is required on Form 8918. It is 
important to remember that the Notice imposes a reporting requirement regardless of whether the 
transaction is sound and the claimed deduction is fully supportable. 

What’s the conclusion to all this? 

Everyone involved in land conservation should take the Notice seriously. But outside the realm of 
easement donation syndications and substantially similar transactions, such as syndicated land 
donations, this Notice has no effect. Land trusts that comply fully and operate in good faith with Land 

Trust Standards and Practices and the Alliance’s advisory on these matters are safe. 

The Land Trust Alliance furnishes materials as tools to help land trusts with the understanding that the Land Trust Alliance is not rendering legal, 

accounting or other professional counsel. This article is not tax or legal advice. If a land trust requires legal advice or other expert assistance,  

seek the services of competent professionals. The Land Trust Alliance is solely responsible for this content. (Sources and additional resources 

available upon request.) 
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IRS Notice 2017-10: What Landowners Need to Know 

The Internal Revenue Service recently took action against certain conservation donations. But 
landowners contemplating donating land or a conservation easement should not fear IRS Notice 2017-
10 (the “Notice”), published Dec. 23, 2016. The IRS action is narrowly targeted to a handful of unusual 
transactions and will not affect traditional donations. The Notice imposes no new requirements for 
traditional easement donors and it will not result in more scrutiny of traditional donations. 

What does the Notice mean for landowners? 

The Notice has no effect on landowners making a traditional donation of land or a traditional donation 
of a conservation easement. It imposes no new requirements for – and brings no more scrutiny to – 
such donations. Audits of traditional conservation donations remain a possibility, but audits are no more 
or less likely now. 

So the Notice wouldn’t affect my donation? 

Easement or land donations where the land is owned by an individual, a family or a family partnership 
that hasn’t recently sold partnerships are not affected by the IRS action. Donations from most other 
partnership entities, too, are unlikely to be subject to the Notice, because it so narrowly defines the 
transactions it covers. 

What are the unusual transactions covered by the Notice? 

IRS Notice 2017-10 targets transactions in which very high tax deductions are deliberately and explicitly 
“promoted” to potential investors. These transactions generally involve investors who otherwise have 
little or no interest in the specific property. 

Section 2 of the Notice explicitly lists the elements of a “listed transaction.” To qualify as being subject 
to the Notice, potential investors in an LLC or other “pass-through” entity must receive promotional 
materials that offer the possibility of a federal tax deduction for a conservation donation that is at least 
2.5 times the investor’s investment. If the donation is then made, and the entity passes-through the 
promised deduction to the investor who uses it on their federal tax return, the transaction qualifies as a 
“listed transaction.” 

A transaction that meets these requirements is what the IRS wants to review more closely. And rightly 
so. An investor can only realize this sort of deduction if the value of the property has dramatically 
increased in value between the time of their investment and the donation – which in many of these 
transactions is only a year or so. 

The Notice requires participants in these transactions to file a report to the IRS or face severe fines. 

What does the Notice mean when it talks about “substantially similar” transactions? 

When the IRS identifies a “listed transaction,” the listing applies not just to the exact transaction 
described, but also to transactions that are “substantially similar.” A syndication of deductions from the 
donation of land in fee, where investors are promised the potential of a deduction more than 2.5 times 
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their investment, is very likely to be seen by the IRS as “substantially similar” to the conservation 
easement donation described in the Notice. 

What’s the conclusion to all this? 

An easement donor should always take great care to comply with all of the complex regulatory 
requirements the IRS has set up for conservation donations. Using an experienced legal advisor and 
working with an experienced land trust are always a good idea in any conservation donation. The new 
Notice changes none of these best practices. The Notice is an IRS initiative carefully aimed at some very 
unusual transactions and does not affect the vast majority of easement donors. 

The Land Trust Alliance furnishes materials as tools to help land trusts with the understanding that the Land Trust Alliance is not rendering legal, 

accounting or other professional counsel. This article is not tax or legal advice. If a land trust requires legal advice or other expert assistance, 

seek the services of competent professionals. The Land Trust Alliance is solely responsible for this content. (Sources and additional resources 

available upon request.) 
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POP QUIZ!!! 

 

or 

      

 “Let’s Make a Deal – 

Would YOU Accept this Easement??”  

 

 
By 

 

Stephen J. Small, Esq. 

 

 

 The DEALS with asterisks (*) are examples taken from my article (included as a 

handout) about syndicated conservation easement deals in Tax Notes in May, 2016, “A Modest 

Legislative Proposal to Shut Down Specific Tax Shelters.”  All of the information in the 

asterisked DEALS below is real, that is, taken from real offering material for real investment 

opportunities.   

 

  

 

DEAL #1:  Lowland Plantation Holdings, LLC*.  The property is 325 acres of “raw 

land” in a relatively rural area of Georgia, surrounded by very little development.  According to 

the offering materials, the property is undeveloped and has certain important unnamed 

conservation values.  For an investment of $40,000, an individual investor will receive an 

“allocated federal deduction” of $168,256. 

 

The total amount to “buy into” DEAL #1 is $3,800,000, and a 150+-page appraisal, 

included in the offering materials, values the conservation easement at $17,700,000.  State tax 

credits are also potentially available.   

  

 The offering materials from this transaction are a beautiful piece of work.  There is a 

handsome private placement memorandum, Operating Agreements and Amended Operating 

Agreements, Certificates of Organization, other miscellaneous documents, a beautiful report with 

photos and tax code text to illustrate how a conservation easement on the property will qualify 

for a deduction under Section 170(h), a draft deed of conservation easement to the named donee 

organization, a 60-page Feasibility Report on a proposed mixed-use development of the subject 

(curiously enough, the date on the feasibility report is October, 2006; one seems to recall a 

different real estate market in 2006), and a 30+-page opinion letter.  There is a review appraisal 

letter blessing the appraisal. 
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 How does the appraiser get to $18 million?  This is America!!!  Who sells an $18 million 

property for $4 million?  The answer appears more than 70 pages into the appraisal:  as 

comparable sales for a relatively rural Georgia property, the appraiser used sales in the 

Orlando, Florida, metropolitan area.  The appraiser notes the sales were from “contiguous 

Florida”. 

 

 Among other things, the law firm opinion letter notes this: since the value of the 

Conservation Easement involves a “subjective determination” by the appraiser, “we cannot opine 

on whether the value determined” in the appraisal “accurately reflects the fair market value of 

the Conservation Easement.”   

 

 

1. What are the key, threshold points of Notice 2017-10? 

2. Under IRS Notice 2017-10, would this be a “Listed Transaction”? 

3. Would your land trust accept this easement? 
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 DEAL #2:  Some “angels” help out.  John owns Riverview Farm.  He is getting older, the 

work is hard, the kids aren’t interested in the farm, and he has decided to sell.  Because of 

increasing development pressure in the area, Riverview Farm is worth $2.5 million (assume that 

number is the correct fair market value). The farm is an important piece of open space in your 

service area, and its protection would be important to your mission. 

 

 One of John’s neighbors, who is on your board, tells you she is going to reach out to 

some other “like-minded people” in the area and see what she can do.  She ends up getting 

commitments from two other neighbors, who are not on your board, and two other people who 

are strong supporters of the land trust’s mission and are not board members or neighbors.  The 

five of them have reached an agreement that they will form an LLC, they will each contribute 

$510,000 to the LLC, the LLC will purchase Riverview Farm for the $2.5 million asking price 

(and have a little cash remaining in the LLC’s account), and at some point after they take title 

they will convey to the land trust a conservation easement on the farm, allowing continuing 

agricultural activities and the residence for the owner, and appropriate structures supportive of 

agricultural activities, but no further residential development and no division. 

 

 They have talked to a local appraiser who has given them an oral guesstimate that such a 

conservation easement will bring the value of the farm down to roughly $1,000,000. 

 

1. What are the key, threshold points of Notice 2017-10? 

2. Under IRS Notice 2017-10, would this be a “Listed Transaction”? 

3. Would your land trust accept this easement? 

4. Bonus:  if you were the appraiser, what appraisal rule in the conservation easement 

regulations might you need to think about, or get advice from counsel on? 
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DEAL #3:  Sand Hills Aggregate Investors, LLC*.   ABC LLC has owned the subject 

property, say less than 400 acres, for more than a year.  The property is essentially undeveloped 

and undisturbed, although it has no known important conservation values.  A new LLC, Sand 

Hills Aggregate Investors, LLC, is being formed which will buy a 95% interest in ABC LLC.  

According to the offering materials, the projected “investment,” that is, the cost to purchase the 

95% interest, is $30 million to $40 million dollars.  The anticipated deduction from the donation 

of a conservation easement is $160,000,000 (that is not a typo), based on an initial appraisal of 

the value of sand and “aggregate” that is presumed to be on the property. 

 

The offering materials include an extensive discussion of many of the same issues 

covered in the Plantation Holdings offering, with considerable time spent on the valuation of 

mineral resources such as sand and aggregate and considerable discussion of various relevant 

court cases.   

 

  

1. What are the key, threshold points of Notice 2017-10? 

2. Under IRS Notice 2017-10, would this be a “Listed Transaction”? 

3. Would your land trust accept this easement? 
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DEAL #4:  Sand Hills Aggregate Investors, LLC.  Assume all the same facts as in 

DEAL #3, except the 400-acre property has significant conservation values and provides habitat 

and support for wildlife in the surrounding area, which is mostly rural and undeveloped. 

 

1. What are the key, threshold points of Notice 2017-10? 

2. Under IRS Notice 2017-10, would this be a “Listed Transactions”? 

3. Would your land trust accept this easement? 
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DEAL #5: Local family plans to donate an easement!!  In 1990, John and Mary 

purchased Riverview Farm for $1,000,000.  They put $250,000 down and took out a $750,000 

mortgage from the local bank.  Shortly after the purchase, they formed Brown Family LLC and 

began giving away LLC interests from time to time over the years to their three children.  John 

and Mary now each own 12 ½% of the LLC interests and each child owns 25% of the LLC 

interests. 

  

Riverview Farm is now worth $2,500,000, John and Mary are getting old, and the kids 

don’t want the farm, but they all love it as a special place and they never want to see it paved 

over.  The LLC wants to convey a conservation easement on Riverview Farm.  The family has 

talked to a local appraiser who has given them an oral guesstimate that such a conservation 

easement will bring the value of the farm down to roughly $1,000,000. 

 

1. What are the key, threshold points of Notice 2017-10? 

2. Under IRS Notice 2017-10, would this be a “Listed Transaction”? 

3. Would your land trust accept this easement? 

 
 
 

 

 
 

 

 
 

 

 

 

 

 
 

 

 
 

 

 
 

 

 
 

 

 
 

 

 

 

 

 
 

 

 



 

 
 Syndicated Conservation Easement Transactions Identified in Notice 2017-10 
 
 
 
Notice 2017-29 
 
 On December 23, 2016, the IRS released Notice 2017-10, 2017-4 IRB 544, 

identifying syndicated conservation easement transactions described in section 2 of 

that notice and substantially similar transactions as listed transactions for purposes of 

§ 1.6011-4(b)(2) of the Income Tax Regulations and §§ 6111 and 6112 of the Internal 

Revenue Code.  Section 3 of Notice 2017-10 provides that in the case of a participant 

with a disclosure obligation with respect to these transactions under § 1.6011-4(e)(2)(i) 

(regarding subsequently listed transactions), the disclosure is due to the IRS Office of 

Tax Shelter Analysis on June 21, 2017.  In response to requests for additional time for 

participants to meet the disclosure obligation with respect to these transactions under 

§ 1.6011-4(e)(2)(i), this notice extends the due date for participants filing disclosures 

under § 1.6011-4(e)(2)(i) from June 21, 2017, until October 2, 2017.   

 The due date for disclosure by material advisors under § 301.6111-3(e) and 

participants who have disclosure obligations under § 1.6011-4(e)(1) (regarding returns 

filed after December 23, 2016) with respect to the transaction described in section 2 of 

Notice 2017-10 is unchanged by this notice and remains May 1, 2017. 

 This notice also provides that for purposes of Notice 2017-10, a donee described 

in § 170(c) is not treated as a material advisor under § 6111. 

EFFECT ON OTHER DOCUMENTS  

Notice 2017-10 is modified. 
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DRAFTING INFORMATION 

 The principal author of this notice is Maxine Woo-Garcia of the Office of the 

Associate Chief Counsel (Income Tax and Accounting).  For further information 

regarding this notice contact Ms. Woo-Garcia at (202) 317-7011 (not a toll-free call). 
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It seems that every month I get a proposal like
the following in my email inbox1:

Sandy Lake Retreat. . . . The Sponsor is seeking
one or more partners. . . . A 10 percent partner-
ship position could be acquired for around
$1.9 million, providing around $9 million of
income tax deductions (once an easement is
granted), and title to one of four exclusive
reserved lots. . . . An accompanying informa-
tion sheet shows a pro rata deduction of $11.4
million, for a purchase price of $1.9 million,
with immediate cash return, in excess of the
purchase price, of $2,614,000.

One of the more fascinating expressions that
shows up in most of those offerings is the opportu-
nity to ‘‘monetize a charitable contribution.’’ Just
think about the implications.

Those proposals are, of course, nothing more
than old-fashioned tax shelters, dressed up in new
clothes, that take advantage of tax code rules and
appraisers who don’t just push the envelope, but
make it disappear.

I. Immediate Gratification

One hallmark of tax shelters is immediate grati-
fication. I write a check, and almost immediately, in
the same tax year and often even in the same
month, I get a deduction that is a significant mul-
tiple of the dollar amount of my check.

We need a legislative fix to stop this foolishness.
Promoters, attorneys, other advisers, appraisers,
and investors are flaunting the rules, and the IRS is
essentially unable to enforce them in a meaningful
way. Timothy Lindstrom’s article raised awareness
of the syndication problem.2 But I bring a different
perspective, not a look at the intricacies of some of
the tax code rules and not a plea for common sense
(as important as that is) but rather a proposal for
how to stop the syndication of a specific kind of tax
shelter.

1I have changed the name of the offering.
2Lindstrom, ‘‘4 Tax Issues for Conservation Easement Trans-

actions,’’ Tax Notes, Aug. 31, 2015, p. 953.
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II. The Proposal
My proposal would stop, or at least significantly

slow, the syndication of conservation easement de-
ductions. It is tailored to leave alone most main-
stream, sensible conservation easement donations,
in which important conservation values are pro-
tected in perpetuity and taxpayers deduct an ap-
propriate amount.

There are at least a few different legislative fixes
that could accomplish that goal. One would require
that for some deductions, the taxpayer’s holding
period begins on the date the taxpayer buys the
interest in the property or in the entity through
which the deduction for the easement flows. In all
the syndicated deals I have seen, that would limit
the taxpayer’s deduction to its basis in the invest-
ment. That would stop the long-standing practice of
‘‘bootstrapping’’ your way into a long-term holding
period.

But while the holding period proposal would
stop some of the most egregious transactions, it
would not stop transactions in which investors are
willing to wait until the following tax year for an
inflated deduction. For example, an investor buys
an interest in a limited liability company in Novem-
ber 2016. In December 2017 (13 months later), the
LLC makes a charitable contribution. Secure in the
knowledge that the deduction will be available
beginning in 2017, the investor lowers estimated tax
payments or withholding to take the deduction into
account.

Thus, I would add a second prong to the holding
period proposal. First, if a taxpayer has owned an
interest in the property (or in the entity through
which the deduction flows) for less than 18 months
and, second, if the claimed deduction is greater than
250 percent of the taxpayer’s basis in the invest-
ment, the taxpayer’s deduction for the donation
should be limited to its basis.

There are two additional important points be-
hind that targeted two-prong proposal.

First, no self-respecting tax shelter would offer
investors less than a 3-to-1 write-off, and probably
not less than a 4- or 5-to-1 write-off. That would
make absolutely no tax-savings sense.

Second, there are legitimate cases in which buy-
ers have acquired property in a distress sale at a
significant discount. But even then, proving a 250
percent increase in value over cost basis in less than
18 months is a stretch. To the extent the spread is
supportable, under my proposal the buyer would
simply have to wait a little longer before making the
donation.

I don’t pretend that my proposal is the best
solution or that I have written the correct technical
language for what many of us in the mainstream of
private land protection work see as the growing

problem of syndicated deductions, but I hope it
starts an intelligent conversation.

III. Like the Wild West
I have some general observations about some of

the most popular pre-1986 tax shelters.
In 1983, when I was newly into private practice

after four years as an attorney-adviser in the legis-
lation and regulations division of the IRS Office of
Chief Counsel (L&R), I attended an American Law
Institute-American Bar Association seminar in
Houston called ‘‘Sophisticated Real Estate Transac-
tions.’’ I think Stefan Tucker served as one of the
speakers at that Houston program, and Bill Wasser-
man was another. One of Wasserman’s concepts
intrigued me: using new S corporations with differ-
ent tax years as partners in a partnership, forcing
(under then-existing rules) the deferment by a year
of the receipt of taxable income by the partners-
investors (who owned their respective S corpora-
tions). I later used that structure with some
enthusiastic real estate developer clients. It worked,
but the real estate market tanked, so the timing of
the receipt of taxable income never became an issue.

But the strongest memory I have from that pro-
gram was a point made by David H. Brockway.
Brockway was then the staff director for the Joint
Committee on Taxation, and I knew him from some
of the legislative and drafting projects I had worked
on as the IRS representative from L&R, including
the drafting of new section 170(h), regarding quali-
fied conservation contributions (more particularly
as it turned out historically, the donation of conser-
vation easements). While in L&R, I wrote the regu-
lations on conservation easement donations and
helped draft the regulations on carryover basis
(although those code provisions were later re-
pealed).

Brockway said something like this: ‘‘In 1980,
which is the last year for which we have good data,
taxpayers claimed more than $40 billion in losses
from real estate investments. The committee has
been paying careful attention to this, and we are
likely to propose changes to the law.’’

In hindsight, it is clear that this was an under-
stated heads up.

Creating tax losses from real estate tax shelters
relied on several different tax rules, including those
on accelerated depreciation for some real estate, as
well as other techniques such as special (non-pro
rata) allocation of income and losses. Tomes have
been written about those transactions, and it is not
the purpose of this article to revisit them, except for
context and tax history. I remember thinking in the
early 1980s that some of those ‘‘investments’’ were
like the old days in the Wild West. An early favorite
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was simply allocating losses to high-taxable-income
partners and income to partners with net operating
losses.

The success of most of those real estate (and
other) tax shelter transactions was based on the
following: (1) a lot of impressive paper, most nota-
bly multipage opinion letters blessing transactions
that relied on things such as sale-leaseback issues,
nonrecourse debt, and special allocations; and (2)
the fact that any investor, regardless of what the
investor did for a living, could write a check,
usually close to year-end, and almost immediately
be allocated deductions that were a significant
multiple of the dollar amount of the check. They
were essentially passive investors who never had to
participate in any of the management decisions or
business activities of the partnership. I don’t recall
the passive characterization of investors being cen-
tral to Brockway’s remarks, although he may have
been thinking about it.

IV. Why a Legislative Fix Was Needed
Some will argue that those tax shelters didn’t

work in the first place, that there were already code
provisions and case law that could pierce the paper
and render the losses nondeductible. But looking
back, it’s clear we needed a legislative fix then and
that we need one now.

A. Promoters, Advisers, and Investors
Whether they worked or not, those transactions

were rampant. Promoters were making a lot of
money, investors were sheltering a lot of income,
and those who maintained that the deals didn’t
work were either ignored, laughed at, shouted
down, or papered over with opinion letters stating
that they did work.

B. Opponents Were Ignored
Because the transactions were rampant and be-

cause the promoters and investors ignored the
scholarly articles crying foul, preaching about shut-
ting them down was useless.

C. Limited Enforcement, In Fact
Then, as now, the IRS was outnumbered, out-

gunned, and did not have the audit capacity to stop
those transactions. When the IRS did audit them,
the IRS could be out-lawyered. Even when the IRS
was not out-lawyered and actually won a case, the
legal resolution happened years after the invest-
ment (at least five or six years and often more), so
an adverse decision was of no use in stopping
transactions and eliminating deductions that were
already a minimum of five or six years old. To wit,
some recent Tax Court decisions on conservation
easement donations involve donations as far back
as 2003 and 2005. Finally, opinion letters have
always been good at distinguishing adverse court

decisions from the current investment you are buy-
ing into. In other words, the IRS was not completely
helpless but was close to completely helpless in
shutting them down.

D. Stop the Bleeding, Change the Code

Therefore, the only way to stop the bleeding, to
throw the sandbags against the flood of losses
Brockway talked about, was to change the code.

As an aside, this year’s IRS list of ‘‘Dirty Dozen’’
tax scams includes unscrupulous tax return prepar-
ers, offshore tax avoidance, falsely padding deduc-
tions on tax returns, and abusive tax shelters. In
IR-2016-29, the IRS notes that ‘‘everyone should be
on the lookout for people peddling tax shelters that
sound too good to be true. When in doubt, taxpay-
ers should seek an independent opinion regarding
complex products they are offered.’’ While I agree,
of course, I refer the IRS to IV.A and IV.C, immedi-
ately above.

V. So They Changed the Code

In the Tax Reform Act of 1986, Congress stopped
those tax shelters with a remarkably simple con-
cept: If you were a ‘‘passive’’ investor in a transac-
tion, you were not entitled to take those losses
against income from wages, dividends, interest, or
capital gains, regardless of how the losses were
generated (that is, accelerated depreciation, nonre-
course debt, special allocations, etc.). In other
words, if you just wrote a check to buy into a deal
that threw off losses that were a multiple of your
investment, your ability to take losses from that
investment were severely limited if not completely
curtailed. To this day, there are good-faith debates
about whether the passive-loss rules were the best
way to shut down tax shelters or whether the
claimed harm to the U.S. real estate market result-
ing from the passive loss rules outweighed the gain.
But the passive loss rules, a relatively simple tax
code change, essentially shut down that tax shelter
business.

VI. Protecting Conservation Values

Section 170(h) was added to the code in 1980 as
an incentive for landowners to protect property
with important conservation values. It was, essen-
tially, an extension and amendment of a provision
that was first added to the code in TRA 1976.

I went to work in L&R in 1978, and one of the
projects on my desk was the draft regulation imple-
menting the 1976 conservation incentives, which
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included a five-year sunset date (that is, the provi-
sion was due to expire in 1981).3 It was understood
in 1979 that the provision would be amended and
extended, and I was involved as the IRS represen-
tative in hearings and the later drafting sessions
from which section 170(h) emerged.

It was clear at the time that this was intended to
be an incentive to provide some federal income tax
benefit (a deduction) for landowners who decided
to protect in perpetuity important conservation
values (wildlife habitat and scenic property, for
example) by giving up most or all of their develop-
ment rights. But you don’t get a deduction for
agreeing to build less than you are entitled to under
local zoning rules. You get a deduction for protect-
ing in perpetuity land with important conservation
values (as defined in the code and regulations).

That was simple enough. The concept was that
Aunt Sally, who owned a farm or ranch, or Uncle
Bob, who owned acres of forestland with an impor-
tant habitat, could give up their development rights
(which mostly means prohibiting industrial, com-
mercial, or residential development) in perpetuity,
and by doing so they were entitled to a federal
income tax deduction for the forgone value.

The concepts and terms were novel as a tax code
matter, although many terms in section 170(h) were
taken from, or grew out of, code provisions enacted
as part of TRA 1976. For those of us who drafted
regulations, the concepts (‘‘significant natural habi-
tat of fish, wildlife, or plants, or similar ecosystem’’)
were complex and not routine IRS work. But the
premise was simple: If a landowner gives up most
or all of her development rights to protect property
with significant conservation values in more or less
its current state, rather than selling the property to
the highest bidder for maximum permissible devel-
opment, a deduction is available for the forgone
value.

VII. ‘People Will Find a Way to Abuse It’
I was at a roundtable discussion about conserva-

tion easements at the Lincoln Institute for Land
Policy in Cambridge, Massachusetts, at least a de-
cade ago, and the subject of abusive conservation
easement transactions came up — transactions with
too much development or with inflated appraisals
— that were not at all what Congress had in mind
in 1980.

A participant in the roundtable said, ‘‘You know,
this discussion just proves that if any provision
survives in the tax code long enough, people will
find a way to abuse it.’’

Based on my experience and extensive travel and
work around the country from the late 1980s
through the 1990s, the overwhelming use of conser-
vation easements during that time was of the Aunt
Sally had a farm, or Uncle Bob had a ranch, variety.
Large (and smaller) tracts of northern forestland,
mid-Atlantic and New England farms, western
ranches, single-owner or family-owned real estate,
open space with important wildlife habitat or wild-
life corridors, waterfowl habitat, southern planta-
tions, country property, riverfront property,
property owned by the same owners, or the same
family, for years, if not decades, if not generations
— these were typical of the properties protected by
conservation easements during this period. The
incentive was working the way Congress had in-
tended.

The growth in the easement donation business
was accompanied by an increase in the number of
charitable organizations, local, state, regional, and
national ‘‘land trusts,’’ and other conservation or-
ganizations working with landowners to conserve
land. While parts of the country lagged behind oth-
ers, word was getting out and use of conservation
easements was spreading, again, the way Congress
had intended. I recall a telephone conversation then
with a colleague who said, ‘‘I’m going to the Las
Vegas area to look at a big tract of land for The
Nature Conservancy.’’ I replied, ‘‘I think that’s the
first time anyone has ever used ‘Las Vegas’ and ‘The
Nature Conservancy’ in the same sentence.’’

I am still a purist, and some say I’m too conser-
vative about what conservation easements can be
used for. Nevertheless, when the incentive was
being used and was working how Congress had
intended, the terms ‘‘real estate developer’’ and
‘‘conservation easement’’ never even appeared in
the same sentence, and the term ‘‘syndicated con-
servation easement deductions’’ never appeared
anywhere. When the conservation easement deduc-
tion was amended and extended in 1980, Con-
gress’s principal concerns were how to define (and
limit) the important conservation values — the
protection of which deserved an incentive — and
the role of tax-exempt conservation organizations in
ensuring donor compliance with the rules.

Then things began to change. Landowners, pro-
moters, advisers, appraisers, and some easement-
holding organizations began to push the envelope.
Easements were showing up ‘‘protecting open
space’’ between a limited number of house lots in
high-end or otherwise upscale ‘‘conservation devel-
opments.’’ Appraisers in these transactions always
argued that the highest and best use of the subject
was for much more intensive development, which
represented a much more valuable ‘‘highest and
best use’’ than the end-result estate lots — say, 10 or

3See Stephen J. Small, ‘‘The Tax Benefits of Donating Ease-
ments in Scenic and Historic Property,’’ 7 Real Est. L.J. 304 (1979).
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15 houses on 100 or 200 acres. (Most of the time, I
think, that argument was bogus and that in these
settings, an estate-lot limited development scenario
was in fact the highest and best use — that is, the
most dollar-valuable use — for the property.)

In some cases, developers were devising compli-
cated transactions in which an investor bought into
the project and received a deduction for a conser-
vation easement plus the ownership of a house lot.
(One version of this structure was part of the
underlying transaction discussed in the Tax Court’s
recent decision in Bosque Canyon Ranch v. Commis-
sioner, T.C. Memo. 2015-130. In connection with my
observation that IRS enforcement doesn’t work
very well, note that the two donated easements
under examination in this 2015 decision were do-
nated in 2005 and 2007.) In many cases donors,
advisers, and appraisers either were unaware of or
were blatantly ignoring the technical easement ap-
praisal method rules in the section 170(h) regula-
tions — not following the rules often meant
significantly higher deductions.

While the good, mainstream, constructive,
conservation-oriented easement business continued
to flourish, there were disturbing developments.
Promoters, advisers, appraisers, and consultants
were devising more and more transactions that
went well beyond the conservation incentives Con-
gress had in mind in 1980. As it turns out, most of
those aggressive transactions that were in full
bloom in the early 2000s relied on grossly inflated
appraisals, which relied at least in part on a hot real
estate market. All that changed when the economy
and the real estate market took a serious downward
turn, particularly after Lehman Brothers Holdings
Inc. closed in September 2008.

The earlier versions of those aggressive transac-
tions have now apparently morphed into some-
thing else. And I would like to suggest how to shut
down the most aggressive of those transactions,
with a targeted legislative fix, before a current
version of Brockway and colleagues use too large a
hammer and shut down conservation easement
donations that should be allowed to continue.

VIII. There’s Trouble in River City
In 2014 I started a small project of writing a series

of notes on various tax, appraisal, and related issues
of interest to the private land protection commu-
nity.4 Note 6, written in November 2014, is titled,
‘‘‘Syndications’ of Conservation Easement Deduc-
tions — Or, There’s Trouble in River City.’’

Here are descriptions of some of the syndication
transactions that have crossed my desk, mostly in

the past year. Most of the transactions with which I
am familiar seem to originate in the Atlanta area.
And for some time the pool of potential investors
seemed to be confined to the Southeast. But before
we get to specifics, I would add that I am contacted
almost weekly by potential investors and main-
stream land conservation people about new ver-
sions of these deals that are landing on their desks.
‘‘These are rampant,’’ a colleague told me. ‘‘They
are spreading like wildfire across the country.’’ A
few months ago I learned of promoters trying to put
together a deal like these in California. The report
came from a conservation organization that saw
what was coming and refused to participate as a
donee.

I do not know if any of the following deals
closed, nor have I communicated with any of the
promoters or others involved. I learned about al-
most all of these deals from potential investors. I
told them that I knew they could find other advisers
who would tell them to buy in and some who
would say, ‘‘Small is wrong.’’ But I advised them to
stay away. That is what I told a potential investor in
the proposed ‘‘Sandy Lake Retreat’’ transaction,
discussed briefly at the beginning of this report.

I said the IRS does not like these deals and that
for various reasons they do not work as a tax code
and tax rules matter. I told them that in many cases,
if they were audited, the IRS would attempt to deny
the deduction. And if the case goes to Tax Court, the
court will deny the deduction; and there will be a
deficiency, interest, and stiff penalties. I said the
bottom line was that these deals relied for their
success on grossly inflated appraisals.

IX. The Tricks

There are two tricks here, one old and aggressive
but legitimate and one that is not.

The first trick relies on the holding period rules.

In a simplified version of the transactions that I
have seen, Owner has owned Property for more
than one year. Owner conveys Property into an LLC
and takes back all of the LLC interests. Owner and
LLC retain Owner’s long-term holding period of
Property. (If one donates an asset to charity and has
not owned that asset for more than one year, the
donor’s deduction is limited to the donor’s cost or
basis of that asset, even if donor’s appraiser can
prove irrefutably that the fair market value of the
asset is significantly higher than basis.) Owner then
sells most but not all of the LLC interests to
investors. LLC then donates a conservation ease-
ment on Property. Because the LLC is treated as
having owned Property for more than one year, the
full FMV deduction flows through to the individual4These are available at http://www.stevesmall.com.
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members of the LLC, even though the investor-
members of the LLC have owned their LLC inter-
ests for less than one year, sometimes much less
than one year.

In other words, I can buy an LLC interest on
December 25, the LLC can donate a conservation
easement on December 26, and my share of the full
FMV of the deduction will flow through to me, even
though my holding period really could not be any
shorter. As I recall, this ‘‘bootstrapping’’ into the
LLC’s long-term holding period was one of the
hallmarks of many of the tax shelters before TRA
1986.

The second trick, which is not a trick at all, is a
grossly inflated appraisal.

X. Do I Have a Deal for You!
I have some examples below. I have omitted or

simplified discussion of the history of the property,
when various participating LLCs were formed, per-
centage interests of various tiers of LLCs and mem-
bers when relevant, and other complicated smoke-
and-mirrors structural details. The devil is in the
spread.

A. Lowland Plantation Holdings LLC
This was a proposed 2014 investment. The prop-

erty is 325 acres of ‘‘raw land’’ in a relatively rural
area of Georgia. The total proposed investment is
$3.8 million. Promoters, previous owners, and oth-
ers retain a small ownership percentage (2 percent).
A 150-page appraisal values the conservation ease-
ment at $17.7 million. For an investment of $40,000,
an investor will receive an ‘‘allocated federal deduc-
tion’’ of $168,256. State tax credits are also poten-
tially available.

In other words, the ‘‘owner’’ apparently values
the property at slightly less than $4 million (essen-
tially selling 98 percent of the value for $3.8 mil-
lion), and the promoter’s appraiser values the
property at $18,290,000 before the easement and
$590,000 after the easement.

Investors are invited to ‘‘buy in’’ during calendar
year 2014, the easement will be donated in 2014,
and because the LLC owner of the subject property
will have owned the property for more than one
year, the ‘‘holding period, adjusted basis and char-
acter of the assets of the Company (including the
Company Property) are unaffected,’’ according to
the offering materials. The federal income tax result
is that, even though the investors will have a
short-term holding period in their LLC interests, the
donation of the conservation easement will be
treated as the donation of a capital asset held for
more than one year, and the investors’ deduction
will not be limited to their basis, or in this case, the
amount of their investment.

The offering materials from this transaction are a
beautiful piece of work. There is a handsome pri-
vate placement memorandum, operating agree-
ments, amended operating agreements, certificates
of organization, an appealing report with photos
and tax code text to illustrate how a conservation
easement on the property will qualify for a deduc-
tion under section 170(h); a draft deed of the
conservation easement to the named donee organi-
zation; a 60-page feasibility report on a proposed
mixed-use development of the property (curiously
enough, the feasibility report is dated October 2006
— one seems to recall a different real estate market
in 2006); and a 30-page opinion letter. There is a
review appraisal letter blessing the appraisal.

In my work I have probably read and reviewed
more than 100 qualified appraisal reports prepared
to substantiate conservation easement deductions.
The quality has ranged from awful to outstanding.
When I reviewed this material, the first question
that came to mind was, ‘‘How does the appraiser
get to $18 million? This is America! Who sells an $18
million property for $4 million?’’ I found the answer
more than 70 pages into the appraisal: as comparable
sales for a relatively rural Georgia property, the ap-
praiser used sales in the Orlando, Florida, metropolitan
area. The appraiser notes the sales were from ‘‘con-
tiguous Florida.’’

Just for fun, I looked at the property on Google
Earth. Let’s just say there’s not a lot going on
around it (except maybe crops). I also looked at the
‘‘comparable sales’’ in the Orlando area on Google
Earth and the photos of these sales in the appraisal
report, and they are surrounded by heavy metro-
politan area development. A common technique
used by appraisers to create an inflated deduction is
to use ‘‘comparable’’ sales that are in no way
comparable to the subject property and to bury the
reader in detail about each property.

The opinion letter discusses whether the transac-
tion is a ‘‘reportable transaction’’ (the letter says it
isn’t). The letter states that the transaction does not
lack economic substance; involved LLCs will be
treated as partnerships; the gift will be treated as
the gift of a capital asset held for more than one year
(and therefore the deduction available to an inves-
tor will not be limited to the investor’s basis); the
donee of the easement is a ‘‘qualified donee’’ under
section 170(h); the easement meets the requirements
for deductibility under section 170(h); and the ap-
praisal meets the ‘‘qualified appraisal’’ require-
ments of the code and Treasury regulations.

There is more. Buried in the material is this: The
opinion letter states that because the value of the
conservation easement involves a subjective deter-
mination by the appraiser, ‘‘We cannot opine on
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whether the value determined’’ in the appraisal
‘‘accurately reflects the fair market value of the
Conservation Easement.’’

Some transactions I have seen are beautifully put
together. Some involve reports, long opinion letters,
and lots of backup. Some are thin and amateurish
(see ‘‘Piney Woods’’ below). But, as noted, there are
two keys to these deals: (1) the investor’s holding
period in the investor’s interest is irrelevant, and
therefore the investor gets to claim the investor’s
allocable share of a full FMV deduction; and (2) the
valuation of the conservation easement is grossly
inflated. Counsel can opine on the beauty and
validity of all of the documents, all of the tax
strategies, and all of the backup. But counsel ducks
any opinion on the FMV of the easement because
that is a ‘‘subjective judgment’’ by the appraiser.

B. Sand Hills Aggregate Investors LLC
I have draft material in which not all numbers are

filled in but the structure is substantially the same
as Lowland Plantation Holdings, above. A different
LLC has owned the subject property, say less than
400 acres, for more than a year. A new LLC is being
formed that will hold a 95 percent interest in the
existing LLC. The projected ‘‘investment’’ is $30
million to $40 million. The anticipated deduction
from the donation of a conservation easement is
$160 million (that is not a typo), based on the value
of sand and aggregate that is presumed to be on the
property, which is based on an initial appraisal. The
offering material includes the name of a well-
respected appraiser from the region. When I con-
tacted him, he told me he was not in fact involved
in the transaction. A second appraisal will be com-
missioned, along with a review appraisal of the first
two appraisals.

The draft materials include an extensive discus-
sion of many of the same issues covered in the
Plantation Holdings material, with considerable
time spent on the valuation of mineral resources,
such as sand and aggregate, and considerable dis-
cussion of relevant court cases. Further details are
not important to the fundamental issue here. One
still wonders why a smart businessperson (not
under duress, of course) would sell $160 million
worth of anything for $40 million.

C. Country Mill Properties LLC
I like the boldness of this one. This involves more

than 5,000 acres in rural South Carolina. A page in
an initial brochure for the project notes that the total
charitable deduction available is a bit less than
$148,827,500 (not a typo), and the total investment
is $44,648,250. There is no explanation of how the
value of the deduction is arrived at, although the
material notes the property could be divided into
six smaller parcels, with conservation easement

donations for each separate parcel and deductions
for those conservation easements ranging from $8
million to $41 million. The material notes: ‘‘Price
per dollar of Charitable Deduction: $0.30.’’

There is one other interesting aspect to this deal.
The promotional material notes that there will be a
$750,000 ‘‘audit reserve’’ set aside, should an audit
occur. There is also $2.2 million set aside as ‘‘oper-
ating reserve.’’ That is clearly a great deal for all the
participants.

I think these make the point clear. But while I’m
at it, I have three more to report on.

D. Pine Hammock Holdings LLC
The paperwork on this one makes most of the

others look thin. This is 1,700 acres, also in rural
South Carolina. There must be something about the
desirability of that market that makes these seem-
ingly innocuous properties so valuable. Certainly,
someone is making a lot of money in these transac-
tions, but of course, that is the American way.

There is a very handsome, professional, polished,
and irrefutable conceptual development plan, along
with extensive marketing information prepared by
consultants to the promoters, to illustrate how
simple it will be to build and sell more than 2,200
residential units and commercial development on
this highly desirable rural property. The total ‘‘of-
fering size,’’ or investment, is estimated at around
$15 million, with a minimum investment of $48,768.
The appraisal puts the value of the property at just
less than $43 million and the value of a conservation
easement at just over $41 million. (Again, one might
ask: Why would an informed seller sell a $43
million property for $15 million?)

There is a 32-page opinion letter associated with
this transaction. The opinion letter comments favor-
ably on all of the complicated tax issues, as with
Lowland Plantation Holdings, and it also notes that
because the value of the conservation easement
involves a ‘‘subjective determination’’ by the ap-
praiser, ‘‘We cannot opine on whether the value
determined’’ in the appraisal ‘‘accurately reflects
the fair market value of the Conservation Ease-
ment.’’

E. Unknown
A person with experience in the conservation

easement field sent the following to me. This was
one of those deals, he said, that ‘‘sounded too good
to be true,’’ and he wanted to run it by me. He said
the interests were being sold by smaller ‘‘wealth
advisor’’ firms in the Southeast. He omitted many
identifying details, but he sent me this information:

• investors contribute $7 million to an existing
LLC;

• LLC owns 350+ acres of ‘‘undeveloped land’’;
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• $3.7 million is used to distribute to or buy from
the existing owner approximately 93 to 95
percent of the LLC interests;

• plans have been prepared for the development
of the property; and

• an appraisal values a conservation easement
on the property at more than $30 million.

F. Saving the Best for Last: Piney Woods

I do not think there were any takers on this
transaction, the ‘‘offering materials’’ for which were
sent to me from a family office in Atlanta. The email
from the fellow in that office noted, in part, ‘‘What
is this? I guess the trick is in the appraisal.’’

The material was four pages, sent around by a
‘‘CPA, JD’’ in Atlanta. The property was a 21,000-
acre rural property in Georgia. The purchase price
was $100 million. Some of my colleagues in Georgia
told me that they thought the price was a bit
overstated to begin with. The offering material
noted that the ‘‘appraised value of deductions for
grant of conservation easement’’ was $300 million.

G. Similar ‘Tax Shelter’ Results, Different Facts

More than a decade ago, a client came to me with
this situation: He owned a property, in an LLC,
worth say $6 million, and he had an $800,000
mortgage on the property. He had hit a rough patch,
was essentially out of cash, and the bank was
threatening foreclosure.

He said he wanted to find four investors who
would each buy from him a 20 percent interest in
the LLC for $250,000. That would give him enough
cash to pay off the mortgage, with a little left over.
A conservation easement on the property was ap-
praised at $5 million. The LLC would convey a
conservation easement on the property and would
flow through a $1 million deduction to each of the
five 20 percent owners (the client and the four
investors).

The deal never came together, and I advised him
that even though this was a ‘‘business’’ deal, I was
afraid the IRS would find some way to recharacter-
ize the transaction so it wouldn’t work the way he
hoped it would. As one example, I suggested, the
IRS might assert that for a purchase price of
$250,000, an investor would acquire a 5 percent
interest in the LLC, rather than a 20 percent interest,
and each investor would get 5 percent of the $5
million deduction, rather than 20 percent. And, of
course, this situation was clearly in the nature of a
‘‘distress’’ sale, so the purchase price of the interests
was just as clearly not FMV. Without going into the
many other issues concerning the structure and tax
consequences of that proposed transaction, the
point is that my legislative proposal could have

allowed the deduction as long as the donation
happened more than 18 months after the investors
acquired their interests.

XI. Why a Legislative Fix Is Needed
Today’s syndication-of-conservation-easement-

deductions situation is remarkably similar to how
things were pre-1986.

Promoters, advisers, appraisers, and investors
are making a lot of money, and these transactions
are rampant. Opponents of these transactions are
ignored. The Land Trust Alliance, the umbrella
association for land conservation organizations
around the country, has spoken out and warned its
members to stay away from these syndicated trans-
actions. But the Land Trust Alliance has no enforce-
ment authority, and some organizations accept
these easements either because they aren’t paying
attention or they don’t care.

The IRS is outnumbered and surrounded. Even if
the IRS succeeds in tying up some transactions in
audits, it takes years for the IRS to win in court, and
that certainly does not shut down any similar
transactions currently being marketed. It is also
known that over the years, the IRS has been given
names of promoters, advisers, appraisers, and even
donee organizations that have been actively in-
volved in selling these transactions, and those pro-
moters, advisers, appraisers, and donee
organizations are still actively involved in selling
these transactions. And, of course, in transactions
that are being marketed now, promoters and advis-
ers distinguish any adverse law and wait for the
checks to come in.

Therefore, the only way to stop the bleeding is to
change the tax code.

XII. Target the Legislative Fix
I have been heavily involved and working in this

field for more than 30 years. I have heard a lot about
inflated appraisals, and when the real estate market
was hot in 2007, I did indeed see a lot of them. But
most appraisal abuse I see today is coming via these
syndicated transactions. Targeting them with a leg-
islative fix will probably eliminate 90 percent of the
inflated appraisal problems and will eliminate 90
percent of the abuse in this area. That is not to say
that there are not weak appraisals associated with
easement donations by individuals, but those are
few and far between.

Some have proposed limiting deductions for all
gifts of appreciated property to the donor’s basis.
For many philanthropic and conservation-minded
landowners and families, that kind of a change
would be contrary to the fundamental premise
behind the existing easement-deduction incentive:
to provide a tax deduction for forgone value for
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landowners who protect in perpetuity important
conservation values, rather than selling property for
development. It is not the good donations that need
more regulation. The transactions that must be
stopped are those that occur when the inflated
deduction is sliced up into individually sized, di-
gestible pieces and sold off in syndications.

Some have suggested creating an IRS Conserva-
tion Easement Valuation Panel, like the IRS Art
Advisory Panel, so donors who wish to go through
that process can get advance certainty about the
value of their gift. That is a fine idea, and some
serious donors would take advantage of such a
panel, but this report is not about that. This report is
about amending the code to shut down syndicated
easement deductions.

Once again, my proposal would amend the code
in the following way: first, if a taxpayer has owned
an interest in property that is the subject of a
conservation easement donation (or in the entity
through which the deduction flows) for less than 18
months; and second, if the claimed deduction is
greater than 250 percent of the taxpayer’s basis in
the investment, the taxpayer’s deduction for the
donation should be limited to the taxpayer’s basis.

There is no magic to the 18-month holding period
requirement and no magic to the 250 percent num-
ber. But if you have read this far, you get the gist.

XIII. I Despair
I had originally intended to submit this report for

publication in the fall of 2015. Two people who
share my view of these transactions and are knowl-
edgeable in the ways of Capitol Hill told me this:

‘‘Don’t publish this now. Give us a few months;
there may be a tax bill before the end of the year and
maybe we can slip something like this into the bill.
If you publish this now, all the promoters and
advisers who are making a lot of money from these
transactions will hire lobbyists and the lobbyists
will get up on the Hill and kill the idea.’’

Isn’t that perverse? It’s sad to me that going
public with an idea that will shut down rampant tax
abuse and raise revenue is likely to kill that very
idea. But here it is, anyway.

Call for Entries:

Tax Analysts’ Annual

Student Writing 
Competition
Tax Analysts is pleased to announce the 
opening of its annual student writing 
competition for 2016. This global com-
petition enables students who win to 
publish a paper in Tax Notes, State Tax 
Notes, or Tax Notes International and receive 
a 12-month online subscription to all 
three weekly magazines after graduation. 
Submissions are judged on originality 
of argument, content, grammar, and 
overall quality.

• Students must be enrolled in a law, 
 business, or public policy program.

• Papers should be between 2,500 
 and 12,000 words and focus on 
 an unsettled question in federal, 
 international, or U.S. state tax 
 law policy.

• Papers must not have been published 
 elsewhere.

• Deadline for entries is May 31, 2016.

Submissions should be sent to:
studentwritingcomp@taxanalysts.org
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IMPORTANT UPDATED ADVISORY ON TAX SHELTER ABUSE OF CONSERVATION DONATIONS 

 
The Land Trust Alliance has heard serious concerns from land trusts about tax shelters using 
conservation for potentially abusive federal income tax deductions. The U.S. Department of the 
Treasury has also informed the Alliance that it has observed extreme overvaluation of some 
conservation easement transactions and even some land gifts. While there appear to be few of 
these transactions, the overvaluation is very large.  
 
Highest ethical principles  
The Alliance and its members are committed to operating with the highest ethical principles, 
and the vast majority of conservation donations are made by generous landowners with true 
philanthropic intent.  
 
Land trusts are not required to accept any donation where the land trust feels uncomfortable 
with the valuation or any other aspect of the transaction. The Alliance believes that land trusts 
must decline to participate in tax shelter transactions even when the donation would lead to 
extraordinary conservation. Remember that it is illegal to sell federal income tax deductions.  
 
The Alliance believes that these transactions are limited to a small number of promoters but 
still could damage the reputation and public support of land conservation and land trusts due 
to the hundreds of millions of dollars in deductions taken. The Alliance is confident that land 
trusts intend to do the right thing, but a few may have unwittingly participated in these tax 
shelter transactions. 
 
Tax shelters are not charity 
In these transactions, unrelated investors fund land acquisition through various pass-through 
entities, such as partnerships or limited liability companies. After a short holding period, usually 
fewer than three years, the entities donate conservation easements (or land) to land trusts and 
claim deductions based on appraised values that are significantly in excess (often by three to 10 
times) of the original acquisition price. 
 
As a result, investors receive exaggerated tax benefits that are worth significantly more than 
the investors’ initial investment. Typically, promoters organize these transactions in return for 
high fees. Sometimes promoters offer extraordinary stewardship donations to the participating 
land trusts. 
 
Partnership tax is an extraordinarily complicated area of law, and the ultimate determination of 
any transaction’s legality rests solely with the IRS based on facts known only to the taxpayer 
and his or her advisers. The Alliance has repeatedly and aggressively pursued the IRS to issue 
detailed guidance addressing these tax shelters. Investors profiting from what is supposed to be 
a charitable gift does not represent the spirit of charity, nor does it reflect Congress’ intent. 
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Recommendations to maintain public confidence 
Because of the likely potential harm to the land trust community, the Alliance recommends that 
member land trusts evaluate their existing land and easement acquisition policies and 
procedures and incorporate the following cautionary measures to ensure that they do not 
facilitate or participate in tax shelter transactions. Because of the importance of this matter, we 
urge each land trust to share this advisory with its board members, attorneys and appraisers. 
 
Land Trust Standards and Practices prohibit a land trust from knowingly participating in 
potentially fraudulent or possibly abusive transactions (Practices 1D, 10B and 10D). Practice 8K 
requires land trusts to examine projects for potential credibility issues. Practice 9A requires that 
a land trust obtain a legal review by an attorney of every transaction appropriate to its 
complexity.  
 
Tax abuse and tax fraud are illegal, and even the most significant conservation benefit does not 
justify participation in a tax shelter transaction. Exercise full caution in transactions with any 
indicators of concern (see below) and consult with your professional advisers before accepting 
the land or conservation easement.  
 
A written policy will help guide land trusts in avoiding tax shelters, in decisions and actions on 
signing Form 8283 and in communicating with donors. The Tax Code defines substantial 
overvaluation as 150 percent of actual value and gross overvaluation as 200 percent of actual 
value (see Code sections 6662(e) and (h)). The integrity of land conservation and continued 
public support depend upon your careful work and due diligence. 
 
Cautionary measures for avoidance of tax shelter transactions 
Seek the advice of the land trust’s external legal and tax advisers (not a board member or staff) 
and any qualified in-house legal and tax counsel to evaluate your existing acquisition policies 
and procedures and consider adding the following cautionary measures to ensure that your 
land trust does not unwittingly facilitate or participate in abusive tax shelters with a pass-
through entity (S corporation, general partnership, limited partnership or limited liability 
company — “donor entity” for purposes of this advisory). 
 
At the outset of any transaction, ask the donor entity if it is a partnership or other pass-through 
entity involving unrelated partners. If yes, then and only then conduct further diligence. This 
includes asking the donor entity the following questions, having the land trust attorney perform 
reasonable due diligence of public records and having experienced land trust personnel 
independently check relevant information (for example, a title review and any documents filed 
with the secretary of state): 
 Are there multiple unrelated people who are members of the donor entity that owns the 

property to be conserved? 
 How long have the donor entity and the people who hold partnership or membership 

interests in the entity held the property, and what are their respective ownership interests? 
 What was the original purchase price or basis of the property to be conserved? 
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 Does the donor entity intend to claim a federal tax deduction in connection with the 
transaction? How will that be apportioned? 

 What are the donor entity’s expectations for value of the land or easement donation? 
 Will the donor entity make the appraisal available to the land trust prior to closing? 
 
A donor entity is not obligated to answer any of these questions; however, land trusts are not 
obligated to accept contributions about which they have unresolved questions. 
 
Indicators of concern  
The land trust should have serious concerns about a transaction with a potential donor entity of 
unrelated individuals if the information that the land trust obtains reveals any one or more of 
the following indicators of concern: 
 The donor entity is being advised or managed by a promoter (a person or entity that is 

being paid to help facilitate the proposed contribution and/or is being paid to otherwise 
promote, organize or secure the transaction [other than the entity’s formal legal counsel]), 
and unrelated investors in the donor entity have been solicited to purchase an investment 
with claims of significant tax benefits. 

 The donor entity is organized so that the people involved participate in the pass-through of 
tax deductions disproportionate to their respective ownership interests in the donor entity. 

 The donor entity recently acquired the land from unrelated persons within the 36 months 
prior to the initiation of either the appraisal or conversations with the land trust, whichever 
is earlier. 

 The donor entity anticipates a total aggregate deduction in excess of 2.5 times the entity’s 
acquisition cost for the property within 36 months of acquisition.  

 If the land trust discovers any of the above indicators of concern, it should immediately seek 
expert legal and tax counsel and, relying on such counsel’s advice, take the following steps: 

o Ensure continued involvement of the land trust’s external legal and tax advisers 
in the transaction. 

o Inform the donor entity in writing of its requirements for accepting a donation of 
land or conservation easement. 

o Ask the donor entity to certify in writing: 
o The identity of all persons with a direct or beneficial interest in the donor 

entity who will share in any related tax deduction. 
o That the shares of the tax deduction resulting from the proposed land or 

easement contribution will be allocated proportionally to any individual’s 
interest in the donor entity. 

o The date on which and price at which the donor entity acquired the property. 
o The identity of any promoter who played a role in facilitating the proposed 

contribution or otherwise promoting, organizing or securing the transaction 
and, if so, his or her relationship to the donor entity. 

o The identity of the donor entity’s legal and tax advisers regarding federal gift 
substantiation requirements associated with the land or conservation 
easement donation. 
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o That the donor entity and each of its partners or members have been 
informed and understand that the land trust will only close on the 
transaction and subsequently sign a Form 8283 if the fully completed form is 
presented to the land trust with the full appraisal sufficiently prior to the 
closing to enable the land trust to read and understand the full completed 
Form 8283 with all attachments.  

o Remember to request that the land trust be named as an intended recipient 
of any appraisal, if that will be necessary to obtain the appraisal.  

o That the donor entity and each of its partners or members have been 
informed by the land trust in writing and understand that the land trust 
reserves the right not to accept the land or conservation easement and 
withdraw from the transaction at any point and also to refuse to sign Form 
8283 if it believes the appraisal indicates an increase in value of 2.5 times the 
basis in the property within 36 months and the value of the donation is $1 
million or greater. 

o That the donor entity and each of its partners or members have been 
informed and understand that the donor entity and each of its partners or 
members are solely responsible for relying on their own judgment and/or 
professional advice furnished by the appraiser and all legal, financial and 
accounting professionals engaged by the donor entity and its partners or 
members in connection with the conservation donation. 

o That the land trust is providing no representation with respect to the 
availability, amount or effect of any deduction, credit or other benefit to the 
donor entity, its partners or members under the Internal Revenue Code, the 
Treasury regulations or other applicable law or to the value of the 
conservation easement or the underlying land. 

o That the donor understands the IRS rules and the penalties associated with 
overvaluation and has been fully and competently advised by the donor’s tax 
adviser as to all the tax rules associated with a qualified contribution of a 
conservation easement or land. 

 
Action steps on identification of concerns 
The land trust should withdraw from the transaction prior to accepting the proposed 
conservation easement or land gift, after consulting with outside expert legal and tax counsel: 
 If information gained during the “cautionary measures” phase indicates the appraisal shows 

or will show an increase in value of more than 2.5 times the basis in the property within 36 
months and the value of the donation is $1 million or greater.  

 If the land trust has significant concerns about the allocation of the anticipated deduction 
within the donor entity or the commitment of its partners or members to conservation of 
the property and adherence to the conservation easement restrictions. 

 
If there is no apparent overvaluation of the donation, but the land trust has significant concerns 
on transaction structure or stewardship, then it expresses its serious concerns to the donor in 
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writing, obtains the certification described above from the donor entity before closing and 
keeps a copy of the documents in its file. 
 
The land trust should refuse to sign Form 8283, after consultation with outside counsel, if it has 
already accepted a gift of a conservation easement or land and is subsequently presented with 
a Form 8283 or an appraisal or both showing an increase in value of more than 2.5 times the 
basis in the property within 36 months and the value of the donation is $1 million or greater. If 
the land trust has other reservations about the transaction after closing and before signing 
Form 8283, it should express its concerns to the landowner in writing and keep a copy of the 
document in its file. 

 
Remember that this is an iterative and additive assessment not a mechanical or narrow 
checklist. Start this process in the earliest conversations in order to identify and decline to 
participate in all tax shelter transactions before the transaction is concluded. If you become 
aware of a tax shelter transaction or have questions or concerns, call or write to Russ Shay 202-
800-2230 or Leslie Ratley-Beach 802-262-6051. 
 
Last revised August 8, 2016 
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SIXTH SYMPOSIUM ON  
ADVANCED LEGAL TOPICS IN CONSERVATION  

1:30 p.m. - 3 p.m. - June 15, 2017 

TAX SHELTERS AND ETHICAL DUTIES OF LAND TRUSTS 

Timothy Lindstrom, Attorney 

I.   DESCRIPTION OF A SYNDICATION [generic, not for purposes of notice 2017-10 discussed 
below] 

 A. PASS-THROUGH ENTITY 

 B. MULTIPLE MEMBERS 

 C. ENTITY ACQUIRES; HOLDS LAND 

 D. ENTITY CONTRIBUTES CONSERVATION EASEMENT 

 E. CHARITABLE DEDUCTION ALLOCATED AMONG MEMBERS 

  1. Allocation according to members' interests or 

  2. Special allocation (must have "substantial economic effect") 

II. SYNDICATIONS ARE NEITHER INHERENTLY GOOD NOR BAD 

 A. GOOD SYNDICATION EXAMPLES 

  1. LLC pays $100,000 for land in 2015 

   Neighbors buy LLC holding land in 2017 for $200,000 

   LLC contributes easement  

   Members get pro-rata shares of deduction 

   CE valued at $120,000 LLC (including "enhancement" offsets) 

   Max. Fed. Tax savings = $47,520 (47% of investment) 

   Neighbors' view is protected  

  2.  Same as example 1, except 

   LLC land is land-locked when neighbors buy it 

   LLC obtains dedicated right of way for $60,000 

   ROW allows residential development of land 

   Development value of land = $1m 

   CE eliminates all development  

   CE value = $1,980,000 (less "enhancement") 
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 Max. Fed. Tax savings = $784,080 (392% of investment) [note, this may be 
reportable under notice 2017-10 even though sustainable] 

 B. BAD SYNDICATION EXAMPLE: 

1. LLC buys failed golf course out of bankruptcy in 2010 for $250,000 

   Sam negotiates purchase of 90% of LLC for $1m in 2016 

   Sam promotes LLC memberships to investors for $3m 

Private placement memo ("ppm") offers investors option to (1) develop or (2) 
conserve LLC property 

Development option will require borrowing $25m and absorption period for 
development of up to 15 years 

Conservation option, based on preliminary appraisal, will generate fed. Tax 
deduction of $40m in 2017 

Investors elect conservation option 

Appraisal shows easement value = $40m based on discounted development 
value projected in development option   

   No change in zoning, access, or other hbu attributes 

   Max. Fed. Tax savings = $15,840,000 (528% of investment)  

III. HEART OF A BAD SYNDICATION IS A BOGUS APPRAISAL. Bad syndications are no different 
than any other contribution supported by a bogus appraisal. 

IV. "MARKETING" of syndications to investors is the distinguishing characteristic making 
them potential "tax shelters." 

V. "SPECIAL ALLOCATIONS" are atypical of easement syndications and require "substantial 
economic effect." see regs. secs. 1.704-1 et seq. 

VI. IRS NOTICE 2017-07 makes certain easement syndications "listed transactions." 

 A.  A "listed transaction" isn't necessarily bad; but reporting is mandatory. 

B. "PARTICIPANTS" in listed transactions must report to IRS on form 8886. a participant 
that is a "MATERIAL ADVISOR" must report on form 8918. 

C. Failure to report by beneficiaries of transaction, regardless of legitimacy of transaction, 
is subject to a fine of up to 75% of tax savings up to $100,000 for individuals; $200,000 
for others. 

D. Material advisors face penalty of the greater of 50% of income from advising or 
$200,000; regardless of legitimacy of transaction. 
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 E. ELEMENTS OF NOTICE 2017-07 "LISTED TRANSACTION": 

  1. Promotional materials provided to investor 

(i) Oral or written 

(ii) May include tax analyses or opinions, relating to proposed investment 
 material to understanding tax aspects of transaction 

2. Investment promoted is in a pass-through entity 

3. Pass-through entity owns real property 

4. Promotional materials offer investors charitable deductions at least 2.5 times 
investment 

5. Investor buys membership in entity 

6. Pass-through entity contributes conservation easement to tax-exempt entity 

7. Pass-through entity allocates charitable deduction to investor 

8. Investor claims deduction on federal income tax return 

NOTE THAT A TRANSACTION CONTAINING THESE ELEMENTS IS REPORTABLE EVEN IF THE 

APPRAISAL IS SOUND. 

 F. "SUBSTANTIALLY SIMILAR" transactions must be reported. 

  1.  Transaction provides same or similar tax consequences to listed transaction; and 

2. Transaction is either factually similar to, or is based on same or similar tax 
strategy, as listed transaction. 

3. Regulations provide that the definition of "substantially similar" shall be 
"broadly" construed and applied regardless of whether transaction falls under 
different tax provisions. 

4. Cannot rely on legal opinion that transaction is not reportable or substantially 
similar 

  5. SEE REGS. SEC. 1.6011-4(C)(4). 

G. LAND TRUSTS ARE EXEMPT FROM NOTICE. 

1. IRS notice 2017-29 (April, 2017) clarify that land trusts are neither "participants" 
nor "material advisors" regardless of their role in a transaction.  

2. Nevertheless, land trusts, a substantial part of whose contributions are from 
listed transactions that are set aside on audit may face questions about their 
charitable status. 
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 H. MATERIAL ADVISORS INCLUDE: 

1. Anyone providing "material aid, assistance, or advice with respect to organizing, 
managing, promoting, selling, implementing, insuring, or carrying out any 
reportable transaction" and 

2. Making an oral or written statement ("tax statement") regarding a tax aspect of 
the transaction; and 

3. The tax aspect about which the tax statement is made causes the transaction to 
be reportable; and 

4. Receives, directly or indirectly, payment for such material aid, etc. In excess of 
$10,000, if at least 70%  all investors are individuals; or $50,000 in all other 
cases. 

 I. TIME PERIOD FOR REPORTING 

1. Listed transactions engaged in starting January 1, 2010 must be reported by 
material advisors regardless of statute of limitations. 

2. Investors must report transactions starting January 1, 2010 unless statute of 
limitations has passed. 

3. Reporting due by May 1, 2017 for transactions completed in 2016. 

4. For transactions completed prior to 2016 reporting is due October 2, 2017. 

 J. EXAMPLES: 

1. The Jones Family LP contributes a conservation easement on the family farm. The value of 
the easement exceeds the price paid for the farm by a factor of 10! However; the farm was 
purchased in 1980 and the farm is now prime development land. The deduction is allocated 
among the family members who are limited partners in proportion to their ownership interests.  

Must the LP report the transaction? NO. (1) There was no marketing of interests in the LP; and 
(2) members of the LP acquired their interests by conveying the farm to the LP or by gift, not by 
purchase. 

2. The Jones Family LP sells interests in the LP for the purpose of conserving the farm and 
generating capital. Investors – who may be other family members -- are told that the easement 
deduction will exceed their investment by at least three times their investment.  

Must the LP report the transaction? YES. Even though this is a family limited partnership, it has 
(1) promoted the sale of interests on the basis of a return to the investors from a conservation 
easement contribution exceeding the investment by more than two and one-half times; and (2) 
deductions were passed through to investors via a pass-through land-holding entity. 
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3. Jim sells his failed development to LLC for $1 million and obtains a 10% interest in the LLC.  

This is clearly reportable; but who must report? Jim and all other investors; and any of the 
following whose income from the transaction exceeded the applicable threshold: LLC promoters 
and sponsors; the appraiser; the investment brokers who helped promote the deal to their 
clients; and the lawyers whose opinion essentially approving the transaction was included (with 
the knowledge of the lawyers) in the promotional material.  

4. Assume the same facts as Example 3, except that Jim retains zero interest in LLC. LLC 
promotes the sale of another 85% of the LLC for $8 million, providing material to investment 
brokers indicating that the land can be developed for a substantial profit with the investment of 
another $25 million, or it can be conserved resulting in charitable deduction of $45 million. The 
$8 million is raised, the easement is contributed, the investors claim charitable deductions 
amounting to $34 million.  

Does Jim need to report if all he did was sell his farm outright with no retained interest to the 
LLC for $1 million? NO. Is the transaction reportable by the LLC and all investors? YES! 

5. Assume the same facts as in Example 4, except that rather than contributing a conservation 
easement, LLC contributes the property outright. 

Must the transaction be reported? YES. Although the contribution was of the entire property, 
not just a conservation easement, it is substantially similar to the transaction described in the 
Notice and must be reported. 

6. A group of landowners adjoining Jim's failed development (Example 3) join together and 
form an LLC. They acquire Jim's property for $1 million and give Jim a 10% interest in the LLC as 
well. They operate the property as a farm for four years and then contribute a conservation 
easement. The easement is valued at $2 million and the deduction is allocated among the 
members of the LLC in proportion to their interests.  

Must the LLC members report the transaction? NO. The value of the easement did not exceed 
the investments of the members by two and one-half times and there were no promotional 
materials promising such a return. 

7. Farmer Bob wants to contribute a conservation easement worth $5 million on his farm, but 
his income is too low to use the tax deduction. Bob's neighbor has a substantial income, and 
very much wants Bob to protect the farm. He tells Bob that if Bob puts his farm in an LLC he will 
contribute $2 million to the LLC. The operating agreement provides that if a conservation 
easement is contributed on the farm the tax deduction will go to the neighbor and the cash and 
farm (subject to the easement) will go to Bob, who will also get the farm back.  

Must this be reported?  YES.  If Bob's neighbor purchased the interest on the basis of a potential 
tax deduction that is 2.5 times his donation, he may make no money on the deal, but the 
promise of a deduction that is 2.5 times his investment, even if only made orally, makes this 
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reportable -- even if the valuation is 100% correct.  This transaction also raises a number of 
other significant income tax issues. 

8. Land Trust accepts a conservation easement from a limited liability company. Form 8283 
shows that the donor's basis in the easement is $100,000 and the fair market value of the 
easement is $1,000,000.  

Must Land Trust report the transaction? NO. 

9. Land Trust meets with syndication promoter who provides Land Trust with copies of 
promotional materials for an easement deduction syndication. The promoter says that his 
investors will make four times their investment in tax savings and that he would like to use Land 
Trust to do another twelve similar deals. Land Trust believes there will be significant 
conservation value from the easement donation, but takes no action with respect to the 
marketing or syndication of the transaction.  Land Trust accepts the easement donation (and a 
stewardship fee based on anticipated monitoring and enforcement costs). 

Must Land Trust report the transaction? NO. Land trusts, however, are strongly advised by the 
Land Trust Standards and Practices Standard 10.C and the Land Trust Alliance's 2016 Advisory 
NOT to participate in such a transaction. 

10. Land Trust sponsors a series of seminars by a team of syndication sponsors for landowners, 
promoting easement deduction syndications. Land Trust circulates its own information about 
the proposed syndications, including descriptions of how the transaction works and the 
significant tax benefits. Land Trust receives a number of easement contributions resulting from 
these efforts and the syndications primarily involve individual investors.  Land Trust receives 
$100,000 for its services, including document drafting, stewardship, baseline preparation, etc. 

Must Land Trust report the transaction? NO. Even though the Land Trust is no longer acting 
simply as a donee, but is actively promoting syndications, according to Notice 2017-29 it is 
neither a "participant" nor a "material advisor" and, therefore, has no reporting obligation. 
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Introduction. I am here to provide a practical look at this issue from the land trust side, to 

complement Tim’s presentation and materials on the specifics of the legal issues involved 

with these syndications.  My presentation is thus from my perspective as a land trust 

manager, but my legal background has helped in understanding and evaluating the 

structure of conservation projects.  I maintain an active law license and obtained an 

LLM in Taxation, and for 13 years, I represented and tried cases on behalf of the Internal 

Revenue Service and U.S. Attorney for the District of Montana.  My supervisory office was at 

first Chicago and later Denver.  I tried several tax shelter cases as well other various income 

tax cases.  I also tried tax issues in bankruptcy cases and criminal tax cases. 

 

Land Trust Experience.  In 2000, I left government to become a Managing Director for The 

Montana Land Reliance (MLR).  Since then, I have worked with approximately 12 full-time 

and 12 part-time employees and to conserve more than 650,000 acres of private land.  In 

total, MLR has completed nearly 850 conservation easements on roughly one million acres.  

Having seen hundreds of potential conservation projects during my time at MLR, I have 

encountered a number of issues that are relevant for this presentation.  Much of what I’ll 

relay here is my experience identifying problems before they arise. 

 
 
Tax Shelter Syndication. Montana has yet to see true conservation easement-based 

syndicated tax shelters as described by Tim.  MLR has, however, been approached by 

potential easement donors who are intending to use some of the “tricks” employed by these 

syndicates. But neither MLR nor any other Montana land trusts have seen the promoter-

driven, double-layered approach where multiple entities are used to get around holding 

period issues. That said, it is just as important to avoid deals that share the bad 

characteristics of syndications, as it is to avoid true “syndications,” and from my point of 

view a strategy designed to avoid bad deals needs to be implemented in a much broader 

context than just syndications. And on the flip side, there are good deals that share 

characteristics of syndications. 
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Characteristics of Bad Deals. The hallmark is, of course, a hyper-inflated appraisal, nearly 

always based on a “virtual” development of property, using the development or discounted 

cash flow method of appraisal. It is obviously much easier to combine a number of 

variables that together lead to an unrealistic present value in this method than in the 

comparable sales method, especially as more easement properties are sold by original 

donors and these secondary sales provide actual data points on the diminution in value.  

While the valuation of the first generation of easements was necessarily based on a bit 

more guesswork, enough comparable sales data has been generated to allow this 

method to develop into a more usable tool for appraisers.  

 

The discounted cash flow method of appraisal can produce inflated appraised values by 

including unrealistically low costs of development, unrealistic assumptions concerning zoning 

or land use changes, unrealistically short timeframes over which the development will be 

fully completed and parcels sold, inaccurate assumptions about tax treatment of profits, 

and of course unrealistically high purchase prices for the virtually-developed parcels. These 

projections or assumptions then “snowball,” with the end result being a supposed highest-

and-best-use value that in reality, is not the price at which the property would change hands 

between a willing buyer and seller—the definition of highest and best use. 

 

Flow-through Entities.   Many good and legitimate conservation easement projects involve 

partnerships, LLCs and S corporations.  Some of MLR’s largest and best easements have 

involved a donor entity with a substantial number of interest holders.  This usually occurs 

in a multi-generational ranch family business or multi-generational recreational ranch 

entity. There have been plenty of bad deals not involving partnerships or involving family 

partnerships. 

 

Good Projects Sharing Attributes of Syndications.  The areas surrounding some of 

Montana’s most highly-valued real estate present difficult circumstances.  Properties near or 

within the Yellowstone Club, Moonlight Basin, Big Sky Ski Resort, and the Spanish Peaks 

Club are some of the most important lands for conservation in the Rocky Mountain West.  
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The Spanish Peaks Mountain Club Example: 
The proposed project is a limited development subdivision on an undeveloped 1,500 acre 
parcel owned by Spanish Peaks Mountain Club LLC, already approved for 200 residential 
units.  The parcel is located in the Greater Yellowstone Ecosystem, is critical habitat for 
virtually all of the wildlife species in the northern Rockies, and abuts national forest on three 
sides.  The planned development is for a total of ten 60-acre residential tracts backing up on 
a 900 acre common area that contains wetlands and is a known elk calving ground.  190 out 
of 200 residential rights will thus be donated along with the conservation easement and 
more than half of the parcel will remain entirely undeveloped.     
 
It is difficult to judge what the economically optimal development on the parcel would be.  
The project will meet a substantial demand for larger residential parcels than the smaller 
parcels currently available at the Club.  A development method appraisal will be utilized, 
and the LLC and out-of-state appraiser have indicated a significant takedown is expected.  
Tax benefits will flow through to the 75 unrelated, high net-worth owners of the Club’s LLC, 
all of whom already own homesite parcels at the Club and would prefer not to see the 
undeveloped parcel (in their viewshed) built out to maximum capacity. 
 
How should the land trust proceed?  What other facts should the land trust obtain, if any? 
(This is a fictional project but is a fair representation of the considerations in this area.) 
 

As in the above example, the legal framework overlaying these properties often establishes 

a specific number of permitted units that can be built on a currently-undeveloped parcel. 

The structure of some of these high-end developments is a partnership or flow-through 

entity, and they do own this undeveloped land through their entity, or another entity 

comprised of many of the owners of the nearby private club. If they want to do a 

conservation project where they are getting rid of 80% of the units they have the right to 

develop, it is tough to say they’re not giving up value.  It is also true that the property might 

or probably will be more attractive (and valuable) with less than maximum build-out 

(sometimes more valuable with much less build-out).  It is possible that a development 

method appraisal is the best fit for the facts of the situation.  It is possible, if not probable 

that everyone involved is high-income and can certainly use the tax deduction. 

Conservation projects in this type of context may involve difficult appraisals to evaluate and 

may present a difficult decision for the land trust, especially as the economics involved will 

be beyond the expertise of most land trust staff. 

  

11



Avoiding Bad Transactions. 

At MLR, our focus is on avoiding bad transactions entirely. LTA’s Advisory on syndicated 

easement transactions, published in August of last year, contains an excellent piece of 

advice for all bad deals, not just syndicated ones: “Land trusts are not required to accept any 

donation where the land trust feels uncomfortable with the valuation or any other aspect of 

the transaction.”  Remember this and take it to heart.  If it smells, just say no! 
 
Avoidance tool: Easement Acceptance Policy.  MLR’s Easement Acceptance Policy contains 

a number of backstops, including consideration of the potential project’s impact on MLR’s 

reputation; specifically mentioning development-method appraisals as something we do 

not regularly accept; consideration of the finances and participants of the deal; and 

mandatory review and approval by both staff and board.  Both project and stewardship 

staff vote to approve and score each transaction based on an established formula 

consistent with our conservation goals.  If the project is unusual or complex, staff may 

elect to send the project to the Easement Committee of the board for further 

consideration.  A project like the Spanish Peaks example above would likely be sent to this 

committee.  Staff’s scoring and evaluation of the project is shared with the Board prior to 

its approval of a project; the Board can also elect to involve the Easement Committee.  

Further reconsideration and approval is required if additional information is learned affecting 

the project, or if the project was approved too far back in the past to be sure the information on 

which approval was based remains current.  

 

Avoidance tool: Early detection of bad deals.  Land trusts should focus on establishing 

practices aimed at avoiding these deals at the earliest possible starting point, informally, 

prior to the Easement Acceptance Policy ever being consulted, and certainly prior to the 

deal being all but completed. You should not be hoping the Form 8283 doesn’t contain 

an unpleasant surprise. Some of these transactions are extremely sophisticated deals 

and you simply do not have the firepower to safely un-ring the bell if the transaction has 

proceeded to this point. Bottom line: if you proceed down the path, and then refuse to 

sign an 8283, you do have liability exposure. So the goal should be avoiding the project 

at the earliest possible point. 
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In order to head off bad transactions with this in mind, information gathering early on in 

the process is absolutely crucial. This should involve informal inquiries into pretty much 

every facet of the deal: who is the donor, appraiser and who are the financial advisors and 

attorney.  What is the concept of the basic structure of the deal (i.e., what is the concept 

here, does it involve a virtual development? What is the expected take-down in value? 

What is the purchase price of land? What is your basis? What’s the narrative history of 

how you came to approach us with a conservation easement project?  Are there multiple 

owners? Do the tax benefits flow equally to the multiple owners based on pro-rata 

ownership?) In this process, you will usually be able to learn about red-flag items, 

practically speaking, for bad transactions. 

 

New landowner (or often, a prospective buyer), and especially a new 

partnership. You’ll be doing a service to the next land trust if you can deter a prospective 

buyer who’s planning on abusing the process (intentionally or not). 

 

An appraiser MLR does not already know and regularly work with. A quick 

point on working in Montana that has helped us avoid syndications, as well as bad deals 

generally, is our appraiser bar. Several factors have led to a small, but extremely well-

qualified bar of conservation easement appraisers in Montana. Montana is a “non-

disclosure” state, which means that the price at which land changes hands is not public 

information. So, it is difficult to build a database of sales information needed to 

adequately appraise easements.  If I don’t know the appraiser, they probably can’t be 

doing a comparable sales approach.  I’m going to look further into this situation. 

 

Virtual developments.  (Or otherwise crazy ideas on the land values.) Land values 

in Montana are typically easy enough to estimate for MLR project staff based on familiarity 
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with the markets.  Land values based on potential for markets such as wind power or gravel 

extraction make you want to look further into this. 

 

Client’s Identity Kept Secret.  Hearing from a broker or an attorney who is not 

willing to divulge the identity of the client is the reddest of flags, really, except for…. 

 

Conservation Motive Not Present.  The key of keys: motivation. What is the 

donor’s motivation? We make sure to emphasize that the deal will not be a success if the 

motivation is a financial, tax-related one, rather than a conservation motive. We say, 

“You will not come out of this whole.”  This transaction has to be motivated by a strong 

feeling for ranch or property.  Whether the landowner wants a legacy for the property or 

to keep the kids from dividing it doesn’t matter.  The tax benefits will always create a 

financial loss.  “A conservation easement on your property could possibly pencil out into a 

small loss in value if not a large one.” If there isn’t a positive response to those 

statements, it’s time to end the project. (For a variety of reasons, not just the tax-

avoidance one! If that isn’t a violation or three waiting to happen….) 

Comments on the LTA Advisory. “LTA recommends that member land trusts . . . incorporate 

the following cautionary measures.” 

 

A concern here is that this seems to be setting out the appropriate standard, such that, land 

trusts who do not incorporate the measures recommended by the national umbrella group 

could be faulted for it. While land trusts shouldn’t get involved in these deals for a variety of 

reasons, the reality is that except for in egregious circumstances, the responsibility for tax 

compliance does not involve anyone on the land trust’s staff. That responsibility lies with 

the appraiser, donor, and the IRS. The land trust’s staff does not necessarily have the 

expertise needed to do battle with these experts. 
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An initial point of clarification is that the Advisory recommends asking for information “at 

the outset of any transaction,” as to whether the donor entity is a 1) pass- through entity 

involving 2) unrelated partners. Then it says, “If yes, then and only then conduct further 

diligence,” including asking questions such as purchase price, basis, intent to claim a tax 

deduction, expectations of value, etc. While the Advisory is obviously intended to be 

narrowly focused, and other LTA publications offer more broadly-applicable rules of the 

road, in case there is any misconception there, MLR would suggest that part of ensuring you 

are participating in the right transactions involves discussing these issues with all easement 

donors, not just pass-through entities, and not just those that involve unrelated partners. 

Donating an easement is a complicated, lengthy process— often, involving the most deeply 

held convictions by the donor—and it is difficult or impossible to imagine it going well if you 

don’t have the type of close working relationship where you’d be discussing this stuff as a 

matter of course. 

From MLR’s perspective, the written inquiry portion of the Advisory, asking the donor entity 

to “certify in writing” answers to various questions, is simply not realistic. If we ever felt 

that we needed to get the answers to the Q’s in the Advisory in writing, the deal would 

have been killed long before that. These are not reflective of a functioning, cooperative 

process designed to accomplish mutual conservation goals. It’s adversarial. MLR would 

humbly suggest that, if it’s adversarial, it’s the wrong project, regardless of the answers you 

get back to the Advisory’s questions.  That said, it is true that the written requirements in 

the Advisory provide a land trust with some effective ways to protect against liability in the 

event the land trust does not eventually sign the 8283. It would be much tougher for 

promoters to sue a land trust refusing to sign an 8283 if it had received the written 

disclaimers in the Advisory. 
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Internal Revenue Notice 2017-10 

Quick observations on the Notice from a former IRS attorney… 

 You don’t need to be tax expert to ask if the entity is a pass-through entity, i.e. 

partnership, L.L.C. etc. and find out who are the owners.  They are either family 

members, non-related people or a combination of both. 

 Determine whether the transaction was offered as an investment where investors 

receive deductions equal to or in excess of 2.5 times their investment.  

 Remember that tax shelters have been around just as long as people have tried to 

avoid paying taxes.  It all starts with an asset whose value is greatly inflated and 

the entity distributes tax benefits to the investors in excess of their investment. 

 In my short experience with the I.R.S., tax shelters have involved cattle, oil and gas 

and real estate.  I’m sure there have been many others but those are the deals I 

have personally dealt with. 

 Remember also in the 1982 tax act and in again in 1986, Congress enacted 

appropriate legislation to eliminate the tax shelter business.  In my opinion, the 

self-reporting requirement of Notice 2017-10 is great.  However, if the Internal 

Revenue Service would use the tools it has had at its disposal for more than 30 

years, Notice 2017-10 wouldn’t be necessary. 
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Why Care About Syndications?

© 2017 timothy lindstrom

Syndications that depend on inflated appraisal 
or are otherwise abusive, 

undermine confidence in land trusts 
and the tax benefits 

on which voluntary land conservation depends

Why Care About Syndications? 

Land trusts are entrusted with administration of 
conservation donations by law and have an important 

role in documentation. 

Photo: Sakonnet Preservation Association

Land Trust Standards and Practices

Standard 10C: Avoiding Fraudulent or Abusive Transactions

1. Review, on the land trust’s own behalf, each 
transaction for consistency with federal and state
income tax deduction or credit requirements

2. Evaluate the Form 8283 and any appraisal to determine
whether the land trust has substantial concerns about 
the appraised value or the appraisal
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3. Discuss substantial concerns about the appraisal, the appraised value or
other terms of the transaction with legal counsel and take appropriate 
action, such as

a. Documenting that the land trust has shared those concerns with 
the donor

b. Seeking additional substantiation of value
c. Withdrawing from the transaction prior to closing
d. Or refusing to sign the Form 8283

4. When engaging in transactions with pass‐through entities of unrelated 
parties, particularly those offered or assembled by a third party or 
described as a syndication by the IRS,

a. Require a copy of the appraisal prior to closing
b. Decline to participate in the transaction if the appraisal indicates

an increase in value of more than 2.5 times the basis in the 
property within 36 months of the pass‐through entity’s 
acquisition of the property, the value of the donation is $1 million
or greater and the terms of the transaction do not satisfy the
Land Trust Alliance Tax Shelter Advisory

LAND ENTITY LLC

1 ORIGINAL MEMBER

ASSET: LAND $1M

LAND

© 2017 timothy lindstrom

HOW A SYNDICATION WORKS

$1M

© 2017 timothy lindstrom

AT LEAST ONE YEAR PASSES
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© 2017 timothy lindstrom

INVESTORS 

ORIGINAL INVESTOR     SPONSORS FEE, MGM’T FEE, BROKERS FEE, ETC.

LAND ENTITY

INVESTORS = 98% INTEREST

ORIGINAL INVESTOR = 2% INTEREST

ASSETS: LAND $1M; $500K

$8M

$4M $3.5M

98% 
INT.

© 2017 timothy lindstrom

SEVERAL MONTHS PASS

© 2017 timothy lindstrom

LAND TRUST

LAND ENTITY LLC

INVESTORS = 98%

ORIGINAL MEMBER  = 2%

ASSETS: LAND (APPRAISED VALUE: $42M); $500K RESERVE

CE 
$40M
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LAND ENTITY LLC

INVESTORS = 98%

ORIGINAL MEMBER  = 2%

ASSETS: LAND $2M; $40M DEDUCTION; $500K RESERVE

$800K
DEDUCTION

$39.2M
DEDUCTION

© 2017 timothy lindstrom

INVESTORS SPONSORS

$8M

$15.5M

$1.5M

$7.5M

© 2017 timothy lindstrom

MANY YEARS PASS
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AUDIT

© 2017 timothy lindstrom

EASEMENT VALUE BEFORE AUDIT

$40M

EASEMENT VALUE 
AFTER AUDIT $4M

© 2017 timothy lindstrom

INVESTORS U.S. TREASURY

$15.5M TAX SAVINGS
+

$6.20M GROSS 
OVERVALUATION 

PENALTY=

$21.7 M DUE IRS 
(EXCLUDES INTEREST)
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SYNDICATIONS FOR PROFIT ISSUES

© 2017 timothy lindstrom

The Math:

Goal: break even ($1 return on $1 investment)

Assume deduction shelters income taxed at 39.6%

Amount of deduction needed: $1/.396 = $2.52

$2.52 x 39.6% = $1

Goal: 5% return on investment ($1.05 on a $1 
investment)

Amount of deduction needed: $1.05/.396 = $2.65

SYNDICATIONS FOR PROFIT ISSUES

© 2017 timothy lindstrom

Syndications depend on pass‐through entities

‐To allocate deduction
‐To obscure acquisition cost of land
‐To avoid holding period limitations

Appraisal reviews are “check the box” forms

Syndications are “reportable transactions”

Legal review must note reportable nature of 
transactions 

IRS NOTICE 2017‐10
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LISTED TRANSACTIONS

© 2017 timothy lindstrom

• Taxpayers engaging in a “Listed Transaction” must 
report the transaction on Form 8886 to the IRS

• Engaging in a Listed Transaction is not necessarily a
Tax Code violation

• Failure to report is a violation subject to $100,000 for 
individuals; $200,000 for entities

NOTICE 2017‐10 TRANSACTIONS: EIGHT 
ELEMENTS

© 2017 timothy lindstrom

1. Promotional materials provided to investors
a.oral or written
b. May include tax analyses or opinions relating

to proposed investment material to understanding 
tax aspctes of transaction

2. Investment promoted is in a pass‐through entity
3. Entity owns real property
4. Promotion offers investors the potential to claim

deductions at least 2.5 times the value of their 
investment

5. Investor buys membership in entity
6. Pass‐through entity contributes a conservation

easement
7. Entity allocates deduction among investors
8. Investors claim deductions against taxable income

TRANSACTION ELEMENTS (cont.)

© 2017 timothy lindstrom

• It does not matter if the appraisal is good; it only 
matters that the investors are promised a charitable
deduction that is at least 2.5 times the amount
invested.

• Any transaction the same as, or substantially similar 
to, a transaction containing all EIGHT of these
elements is subject to the Notice.
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SUBSTANTIALLY SIMILAR

© 2017 timothy lindstrom

Treasury Regulations broad definition of "substantially 
similar." 

• Provides the same or similar tax consequences; and 

• Is either factually similar, or is based on the same or 
similar tax strategy.

The IRS gets to decide if the transaction is substantially 
similar.

Receiving an opinion that a transaction is not 
substantially similar is not relevant to IRS 
determination.  

NOTICE APPLICATION

© 2017 timothy lindstrom

• Only applicable to "parties to" or "participants in"

• . Land Trusts are expressly excluded from the
categories of "parties to" or "participants in" and are
not subject to the Notice

• Notice 2017‐29 (April, 2017) clarifies that land trusts 
(and other charitable organizations and
governmental agencies) are not “material advisors” 
and are not subject to the Notice as material advisors 

MATERIAL ADVISORS

© 2017 timothy lindstrom

• Material Advisors: anyone who

• (1) provides material aid, or advice

• 2) makes a statement regarding a tax aspect of the
transaction that causes the transaction to be a 
reportable transaction; and

• (3) receives payment in exchange in excess of 
$10,000, if substantially all of the investors were
natural persons, or $50,000 in all other cases.
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TAX STATEMENT

© 2017 timothy lindstrom

A “Tax Statement” is any statement, oral or written, 
that relates to a tax aspect of a transaction that causes 
the transaction to be a reportable transaction.

MATERIAL ADVISOR FEES

© 2017 timothy lindstrom

• Reportable Fees are fees received for providing
material aid, assistance, or advice as described
previously

• Fees include those received for a tax strategy; fees for 
advice (whether or not tax advice); fees for
implementing the reportable transaction

NOTICE APPLICATION

© 2017 timothy lindstrom

Take Away Points:

• Every assessment must be made within the 
overarching definition of the eight criteria to be a
reportable transaction stated in Section 2 of the
Notice.

• If the transaction does not meet the criteria, then it is 
not reportable.

• If the persons are not participants or material 
advisors then they do not need to report ANY 
transaction.
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EXAMPLE: JONES FAMILY LP

© 2017 timothy lindstrom

• The value of the easement exceeds the price paid for the farm 
by a factor of 10!

• The deduction is allocated among the family members who 
are limited partners in proportion to their ownership interests.

• Investors are told that the easement deduction will exceed
their investment by at least three times their investment.

EXAMPLE: JIM’S FAILED DEVELOPMENT

© 2017 timothy lindstrom

• Neighbor LLC acquire Jim's property for $1 million

• Gives Jim a 10% interest in the LLC

• Operates the property as a farm for four years 

• Contributes a conservation easement

• Easement is valued at $2 million

• Deduction is allocated among the members of the
LLC in proportion to their interests.

EXAMPLE: JIM’S FAILED DEVELOPMENT (II)

© 2017 timothy lindstrom

• Jim sells his failed development to LLC for $1 million

• Jim retains a 10% interest in LLC

• LLC proceeds to promote the sale of another 85% of
the LLC for $8 million for development or
conservation

• The $8 million is raised, the easement is contributed, 
the investors claim charitable deductions amounting
to $34 million 
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EXAMPLE: JIM’S FAILED DEVELOPMENT (III)

© 2017 timothy lindstrom

• The property is rezoned to allow 100 home sites

• Access to a public road is acquired

• Preliminary subdivision plans consistent with zoning
are approved.

• These changes result in before‐easement value for 
the property of $42 million and an after easement
value of $2 million

EXAMPLE: JIM’S FAILED DEVELOPMENT (IV)

© 2017 timothy lindstrom

LLC contributes the property outright.

Photo: American Chestnut Land Trust

EXAMPLES: SYNDICATION PROMOTERS

© 2017 timothy lindstrom

• Syndication promoter provides Land Trust with
promotional materials for an easement deduction 
syndication

• Investors will realize charitable deductions 4 times 
their investment

• Would like to use Land Trust to do another 12 similar 
deals.
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EXAMPLES: SYNDICATION PROMOTERS

I  RALLY 2016 LAND TRUST ALLIANCE

• Land Trust sponsors a series of seminars by a team of
syndication sponsors for landowners promoting 
easement deduction syndications.

• Land Trust circulates its own information about the 
proposed syndications, including descriptions of how 
the transaction works and the significant tax benefits

• Land Trust receives $25,000 for its services

Tax Shelters 
and 

Ethical Duties of Land Trusts

Jay Erickson
Managing Director
The Montana Land Reliance
Helena, MT
(406) 443‐7027
jay@mtlandreliance.org
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The Big Hole
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The Spanish Peaks Mountain Club

Conversation & Conclusion

THANK YOU!
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